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October 18, 2016

Department of Energy

Office of Energy Efficiency & Renewable Energy
Forrestal Building

1000 Independence Avenue, SW

Washington, DC 20585
rpaceguidelines@ee.doe.gov

Re: Supplemental Comments on Best Practice Guidelines for Residential PACE Financing
To the Department of Energy:

The undersigned consumer, civil rights and community organizations appreciate the opportunity to
commentonand urge youto strengthen the proposed Best Practice Guidelines for Residential PACE
Financing Programs. Well-designed energy-efficiency programs can not only help the environment but
can enable homeownersto reap the benefits of energy savings. However, the guidelines as currently
drafted mustdo more to balance these benefits by more clearly highlighting the serious risks that some
PACE programs can pose, and must emphasize the responsibility of state and local governments to
address risks created by government-sponsored PACE programs.

As structured today, most PACE programs eliminate existinglegal protections for home improvement
loans and for contractor misrepresentations and fraud; often do little to validate claims of energy
savings for the homeowner or the cost-effectiveness of the improvements; and can impose
substantial costs on lowerincome and olderhomeowners, who may have access to free or lower cost
energy efficiencyimprovements. Inthe absence of national regulatory standards, state and local
governments should be strongly urged toincorporate the following elementsin their PACE programs to
protecthomeowners and to ensure that energy savings are real and cost-effective.



1. Require assessment of ability-to-repay consistent with the Truth in Lending Act Qualified Mortgage
standard. The federal Truthin LendingAct (TILA) imposes critically important protections against lax
underwriting, high-costloans and abusive practicesin connection with loans secured by the borrower’s
home. However, because of an obscure loophole--intended for traditional property taxes, not privately
financed, real estate-secured lending—when governments permit PACE loans to run through the tax
assessment system, PACE lendersavoid theserules. Thus, governmentsthatauthorize PACE programs
have a responsibility to ensure that the loans meet a high standard of affordability. The Qualified
Mortgage (QM) standard that wasincorporatedinto TILA afterthe mortgage crisis identifies the
features of arelatively (but not perfectly) safe loan. Inbrief, the QMstandard requiresthatincome and
debtobligations be verified; that the ratio of total housing-related debt-to-incomebe 43 percentorless;
and that pointsand fees be limited. DOE should strongly urge PACE programs to require evaluation of
the homeowner’s ability to repay the tax assessment using the se key elements of the TILA QM standard.

2. Require loan contracts to incorporate the FTC’s Holder Rule notice to protect consumers from
contractor misrepresentations and fraud. Many years ago, the Federal Trade Commission (FTC)
recognized the problems posed when sellers like home contractors steer consumers to third -party
financing butthen do not perform as promised. The FTCdeclared it to be an unfairand deceptive
practice for a sellerto make the consumer’s duty to pay independent of the seller’s duty to fulfill its
obligations. Yet PACE contracts today do just that, forcing the consumerto repay the loan withno
defenseseveninthe case of fraud, false claims of energy savings, or shoddy work. The FTC Holder Rule
requires contractor-arranged financing contracts toinclude a notice that preserves the consumer’s
claims and defenses arising out of the contractor’s misconduct. PACE programs should require that
same notice in PACE contracts. PACE providers thatauthorize contractors to originate PACE contracts
and provide them with the tools to do so must be responsible for the conduct of those contractors.

3. Limit PACE financing, with narrow exceptions, to cost-effective projects reasonably expected to pay
for themselves as confirmed by an energy audit. PACE programs promote claims of energy efficiency
and savings tothe homeowner. The programs are designed to address hurdles to adopting
improvements that will save moneyinthe longtermbutrequire high up-frontexpenses. Yetas
currently designed, most PACE programs have little accountability builtin to ensure that the
improvements willactually deliver as promised and will be cost-effective. The mere use of Energy Star
products and similarrequirements does not ensure that the work will provide deep savings fora
particularhome. The PACE program should be limited to projects that are reasonably expected to pay
for themselves; it should not be a substitute forgeneral home improvementfinancing. Anenergy audit
should be required before any PACE loan, with narrow exceptions for emergency replacement of
essential appliances. Buildingin accountability forenergy efficiency is essential in agovernment-
sponsored program.

4. Screen out low-income consumers and seniors and divert them for assessment by independent
third parties to determine whetherthey have access to free or lower cost improvements and can
afford the tax assessment. The federal Weatherization Assistance Program provides free energy
efficiency improvements forlow income households. Many state or utility-funded programs provide
free or lowercost options than PACE financing. Housingcounselors are also adeptat helpinglower
income families assess how home loansfitinto their budgets. Contractors cannot be expectedto help
homeowners assess whethera PACEloanis theirbest option. Inaddition, olderhomeowners may be at
special risk of misleading sales tactics or problems posed by dementia. Contractors should be required
to referlowerincome and olderhomeowners for assessment by an independent program identified by



the state or locality, such as Weatherization programs, Community Action Centers, housing counselors,
or older American programs.

5. Require recorded oral verification that the homeownerunderstands the terms of the tax
assessmentand is aware of the risks of the program, including difficulties refinancing an existing
mortgage or sellingthe home. We have received numerous reports of consumers who did not
understand that they were beinggivenaloanora tax lien, were unaware of the cost of the loan, or did
not know that the tax assessment could impede refinancing or sale of the home. Itiseven possiblethat
addinga seniorlien could violatethe consumer’s existing mortgage contract. Simply adding more
written disclosures would not address these problems. Some PACE providers record homeowner
conversations, whichis a positive step, butideally the government sponsor would set standards for such
callsand monitor compliance with them, or conduct them themselves. Governmentsthat sponsorand
endorse these programs and permit their tax systems to be used as a collection mechanism for private
loans, bypassinghomeowners’ typical rights, have aduty to be involved and overseeimplementation to
ensure thatthe programs are operatingas intended and homeowners are not being misled.
Governments should require an oral conversation with the homeowner before the project beginsand
before the contractoris paid to communicate the terms of the tax assessment, the scope of work, the
risks of insufficient energy savings, and the issues posed when refinancing orsellingthe home.

6. Require protections against foreclosure. PACE programs should be required to provide loan
modifications akin to existing mortgage loan modification programs. Specifically, PACE programs should
forbear collecting debtin cases of temporary hardship (typically episodicloss of income), without
increasing subsequent monthly payments; should restructure or forgive debtin cases of permanent
hardship (including loss of income due to death ordisability); and should modify loan terms to
complement modifications made to other mortgage obligations. Inaddition, PACE providers should be
requiredtorespectthe rights provided by the Servicemembers Civil Relief Act. Itis essentialthese
requirements be binding regardless of subsequent transfers in the interestin repayment.

7. Give consumers enforceable protections and prohibit forced arbitration clauses and class action
bans. PACE providers and contractors need to be accountable if they violate the law or defraud
homeowners. Congress prohibited forced arbitration clauses in mortgage contracts afterthe mortgage
crisis. The Consumer Financial Protection Bureau has proposed to prohibit forced arbitration clauses
that contain class action bansin all contracts for consumer financial products and services. PACE
contracts should not be permitted to have forced arbitration clauses or class action bans. States should
alsoensure thathomeowners have aright of action under state laws that prohibit unfair, deceptive, or
abusive acts or practices.

We supportthe goal of energy efficiency and recognize the benefitsthathomeowners can gain from
cost-effective energy improvements. But current PACE programs can pose substantial risks for
homeowners thatare not sufficiently highlighted oraddressedin the draft best practices. We strongly
urge you to strengthenthe guidance and to work with otherfederal, state and local agenciesto ensure
that these and other protections are enforceable and are not just voluntary best practices.



Thank you for your consideration.
Yours very truly,
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