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L AARP is a nonprofit, nonpartisan organization, with embership of more than 37 million, that helps pedptn
their goals and dreams into real possibilitieergjthens communities and fights for the issuesrttadter most to
families such as healthcare, employment and incsenarity, retirement planning, affordable utiliteesd protection
from financial abuse.

2The Center for Responsible LendingCRL) is a not-for-profit, non-partisan researctu golicy organization
dedicated to protecting homeownership and familgltheby working to eliminate abusive financial piees. CRL
is an affiliate of Self-Help, which consists oftate-chartered credit union (Self-Help Credit Un{8&#CU)), a
federally-chartered credit union (Self-Help Fed&etdit Union (SHFCU)), and a non-profit loan fun8HCU has
operated a North Carolina-chartered credit unionesthe early 1980s. Beginning in 2004, SHCU begarging
with community credit unions that offer a full rangf retail products. In 2008, Self-Help foundedF&U to
expand Self-Help’s mission.

3 Consumer Federation of Americais an association of nearly 300 non-profit consuarganizations that was
established in 1968 to advance the consumer intdmegigh research, education and advocacy.

*The Leadership Conference on Civil and Human Rightss a coalition charged by its diverse membership o
more than 200 national organizations to promotepntect the civil and human rights of all personthe United
States. Through advocacy and outreach to targetestitiencies, The Leadership Conference works rib¥tee
goal of a more open and just society — an Americgomd as its ideals. The Leadership Conferenaé®l(c)(4)
organization that engages in legislative advocdtwas founded in 1950 and has coordinated natiobaying
efforts on behalf of every major civil rights laimee 1957.

® The NAACP, founded in 1909, is the nation's oldest and ktrgiil rights organization. From the ballot bax t
the classroom, the thousands of dedicated workeganizers, leaders and members who make up the¥PAA
continue to fight for social justice for all Ameaias.

®Since 1969, the nonproMMational Consumer Law Center®(NCLC®) has used its expertise in consumer law
and energy policy to work for consumer justice andnomic security for low-income and other disadaged
people, including older adults, in the United SsatéCLC’s expertise includes policy analysis andoadcy;
consumer law and energy publications; litigatioxpert withess services, and training and adviceftmocates.
NCLC works with nonprofit and legal services orgaations, private attorneys, policymakers, and feldamd state
government and courts across the nation to stolpiéixp practices, help financially stressed faeslibuild and
retain wealth, and advance economic fairness.

" The National Council of La Raza(NCLR)—the largest national Hispanic civil righeted advocacy organization
in the United States—works to improve opportunif@sHispanic Americans. Through its network ofirlg 300
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l. Introduction

We write to thank the Federal Deposit Insurancgp@ation (FDIC) and the Office of the
Comptroller of the Currency (OCC) (collectivelygtAgencies) for the proposed guidance
addressing bank payday lendihgarticularly the underwriting requirements andit&mon repeat
loans. These critical provisions address a ceptadlem with payday lending: lenders’ failure
to verify the borrower’s ability to repay the lo@amd meet other expenses, without reborrowing,
leading to a destructive cycle of repeat loansttiagt borrowers in long-term debt.

This proposed guidance is urgently needed. That gnejority of banks do not offer payday
loans, but we are aware of at least six that dmur Bre supervised by the OCC: Wells Fargo
Bank, U.S. Bank, Bank of Oklahoma and its banKiaféis? and Guaranty Bank. Two are
supervised by the Federal Reserve Board (FRB}h Fifird Bank and Regions Bank.

Though the number of banks making payday loansirensanall, there are clear signals that
bank payday lending will grow rapidly without stgpaction by all the banking regulators. In
mid-2011, Fiserv, Inc., a provider of bank paydaftgare, reported that its “pipeline” was
“extremely strong” and that it had “some very nioil-tier signings.*® Fiserv was promising
that a bank’s revenue from the product would bedggr than all ancillary fee revenue
combined” within two years!

But recent research has left no doubt that feesrgéed by bank payday loans are earned
through unsafe and unsound banking practices agigeat consumer harm to consumers. Bank
payday lenders, like other payday lenders, do sstss the borrower’s ability to repay the loan,
and meet other expenses, without reborrowing, tieguh a cycle of repeat loans: The
Consumer Financial Protection Bureau (CFPB)’s aislyf thousands of bank payday loans

affiliated community-based organizations, NCLR tezxmillions of Hispanics each year in 41 statesyt® Rico,
and the District of Columbia. To achieve its missiNCLR conducts applied research, policy analysid
advocacy, providing a Latino perspective in fivg leeeas—assets/investments, civil rights/immigrgteducation,
employment and economic status, and health. Irtiaddit provides capacity-building assistancetsoAffiliates
who work at the state and local level to advangeodpinities for individuals and families. Founded 968, NCLR
is a private, nonprofit, nonpartisan, tax-exempfamization headquartered in Washington, DC, seralhlispanic
subgroups in all regions of the country. It hasargl offices in Chicago, Los Angeles, New York,oehix, and
San Antonio and state operations throughout thiemat

8 Federal Deposit Insurance Corporation, ProposadaBue on Deposit Advance Products, 78 Fed. R&Z5&5
(April 30, 2013); Department of the Treasury—Offifethe Comptroller of the Currency, Proposed Gugdaon
Deposit Advance Products; Withdrawal of Proposetiénce on Deposit-Related Consumer Credit Produ8ts,
Fed. Reg. 25353 (April 30, 2013).

° Bank of Albuquerque, Bank of Arizona, Bank of Anlsas, Bank of Kansas City, Bank of Texas, and @dlor
State Bank and Trust.

10 Fiserv Investor conference webcast, October 111 2vailable athttp://investors.fiserv.com/events.cfm

™ Fiserv, Relationship Advance program descriptietrieved frorhttp://www.relationshipadvance.coiin/
August 2011, on file with the Center for Resporesibénding.




found that banks put borrowers into an averagetdbans annually and keep them indebted for
a significant portion of the yeaf. Fourteen percent of borrowers took out an avech@8 loans
averaging $200 each in one year, paying from $6&¥60 in interest

The fundamental structure of payday loans—a vegh kst and short loan term with a balloon
repayment—coupled with a lack of traditional undeting makes repeat loans highly likely.
Borrowers already struggling with regular expersefscing an emergency expense with
minimal savings are typically unable to repay there lump-sum loan and fees and meet
ongoing expenses until their next payday. Consatyyehe borrower often must take out
another loan before the end of the pay period tetm#her expenses, becoming trapped in a
cycle of repeat loans.

We appreciate the Agencies’ explicit recognitionthad “shared characteristics” of bank payday
lending and traditional payday lending and note ithia appropriate that this proposed guidance
is intended to supplement the Agencies’ existinglaices addressing payday lendifig.

Failure to verify the borrower’s ability to repayetloan poses clear safety and soundness risk to
banks, as supported by a wide range of regulat@ggaent. It is inconsistent with fundamental
safe and sound lending practices; it exposes harnkgal risk, including, as the Agencies
highlight, risk of violating provisions prohibitingnfair, deceptive, and abusive practices and the
Equal Credit Opportunity Act; and it poses repuatadl risk, as evidenced by widespread
opposition to bank payday lending.

Bank payday lending poses these risks in part Isecihgcauses severe harm to banks’ customers.
Research has long shown that payday loans causasé&nancial harm to borrowers, including
increased likelihood of bankruptcy, paying creditccdebts and other bills late, delayed medical
care, and loss of basic banking privileges becatisepeated overdrafts.

Senior Americans receiving Social Security benefitdke up over a quarter of bank payday
borrowers. At a time when older Americans haveatly experienced severe declines in wealth
resulting from the Great Recession, banks takeethesowers’ benefits for repayment before
they can use those funds for healthcare, preseniptiedicines, or other critical expenses. The
threat bank payday loans pose to Social Securiipients became more pronounced March 1 of
this year, when electronic distribution of govermtieenefits became mandatory.

12 Consumer Financial Protection BureRayday Loans and Deposit Advance Products: A WAatger of Initial
Data Findingsat 34 April 24, 2013 available athttp://files.consumerfinance.gov/f/201304 cfpb_paydap-
whitepaper.pdfhereinafter CFPB Findings].

13 The CFPB found that for the 14% of borrowers whardwed over $9,000 in one year, the median nurober
loans was 38 and the median size was $280at 34. We computed the total interest paid a9$6 %760,
assuming a fee range of $7.50 per $100 borrow&d@mper $100 borrowed based on the fees currelnéisged by
banks making payday loans.

4 EDIC: 78 Fed. Reg. 25268-70; OCC: 78 Fed. Reg5353!.



Payday lending also has a particularly adverse atnga African Americans and Latinos, as a
disproportionate share of payday borrowers coma frommunities of color, who are already
overrepresented among unbanked and underbankedhuids.

Preventing the cycle of debt and its resulting tmisressential. Thus, we strongly support the
Agencies’ proposed underwriting and related reguoéets in combination, including (1)
requiring that banks verify the borrower’s abilityrepay the loan and meet expenses without
reborrowing based on an analysis of the custonngt®vs and outflows, and (2) limiting the
number of bank payday loans banks can extend to@etomer.

Other pernicious elements of bank payday lendiegtarcost and the bank’s repaying itself first
directly from the borrower’s next deposit. Bankgay loans average 225% to 300% annual
percentage rate (APR)—extraordinary by any meastline. Agencies’ proposal underscores that
fees must be based on safe and sound bankingpescclearly, these loans’ current fees are
not. We urge the Agencies to clarify that safe smgnd banking principles require that interest
and fees be reasonable and, consistent with th€’B@ffordable small loan guidelines, should
not exceed 36% APR, subject to more restrictiveedtavs. We also urge the Agencies to
prohibit banks from requiring that the loans beoandtically repaid from incoming deposits as a
condition of making a loan, which denies borrowastrol of their checking account and
discourages sound underwriting.

In the last two years, we are aware of no additibaaks entering the high-cost payday lending
market. This is thanks in large part to the Agesciefusal to condone this product: the OCC'’s
not finalizing its 2011 proposed guidari@ehe OCC'’s 2012 testimony before the House of
Representatives calling payday loans “unsafe asdwrd and unfair to consumers” and noting
that profitability “is dependent on effectively p@ing consumers in a cycle of repeat credit
transactions, high fees, and unsustainable délifid the FDIC’s 2012 announcement of its
investigla;tion into bank payday lending and longdiiag leadership on responsible small dollar
lending:

Today, by proposing guidance explicitly requirirgrification of ability to repay without
reborrowing, the Agencies are bringing much-needaty to the marketplace for the banks

!5 The undersigned groups were among those who tinge@CC to withdraw its 2011 proposed guidanceRg®.
Reg. 33409, June 8, 2011) out of concern that itldvbave resulted in additional banks beginningheke payday
loans. Concurrent with the issuance of the cumpemposed guidance, the OCC withdrew the previoapgsed
guidance. 78 Fed. Reg. 25353.

16 Testimony of Grovetta Gardineer, Deputy Comptrdite Compliance Policy, Office of the Comptrollefrthe
Currency, Before the Subcommittee on Financiaitutstns and Consumer Credit, Committee on Findncia
Services, U.S. House of Representatives, July@¥2 2at 1, 5.

7 Letter from FDIC to Americans for Financial Refqriay 29, 2012availableat
http://www.responsiblelending.org/payday-lendindipolegislation/regulators/Bank-DDA-FDIC-OC12-65R-
1.pdf, also noting that the FDIC was “deeply concernaalut payday lending by banks.




they supervise while protecting the safety and daaas of those institutions and the consumers
who bank with them.

Recommendations

With respect to the Agencies’ proposal, we recondrtbe following:
» Preserve the proposed underwriting and relatednegaentsn combinationincluding:

0 requiring that banks determine the borrower’s gbib repay the loan without
reborrowing, based on an analysis of the custon@iavs and outflows; and

o limiting the number of bank payday loans.

» Clarify that safe and sound banking principles negthat interest and fees be
reasonable; consistent with the FDIC’s affordalobaléloan guidelines, cost should
equate to no more than 36 percent in annualizedest rate terms, subject to more
restrictive state laws.

» Advise that banks not impose mandatory automagiayiment, particularly when
repayment is triggered by the borrower’s next dépos

» Conduct prompt and vigilant examination of banl@hpliance with the guidance and
take swift enforcement action to address any noptiance.

* Work with the CFPB to encourage improvements tstexg consumer regulations,
including the annual percentage rate (APR) discsader the Truth in Lending Act
(TILA) and protections against mandatory automeggayment under the Electronic
Fund Transfer Act (EFTA).

I. Ability to repay is a fundamental principle of sourd lending that payday lenders,
including banks making payday loans, are violating.

A. Payday loans are made without regard to the borroweés ability to repay the
loan, leading to a cycle of debt.

Payday loans are made without regard to the bortswability to repay the loaff The lender
instead relies on its ability to seize the borrdsveércoming direct deposit, which serves as

18 As the Agencies note, the decision to make a payHay loan is “based solely on the amount andieqy of
their deposits,” standing “in contrast to bankaditional underwriting standards . . . which tyflicanclude an
analysis of the borrower’s finances.” FDIC: 78 FReég. 25269; OCC: 78 Fed. Reg. 25354. The CH&B a
recently recognized that payday loans involve “denjted underwriting.” CFPB Findings at 6.



collateral®® It would be inaccurate to conclude that lenderassess ability to repay because
they typically have the ability to collect the loproceeds from the borrower’s direct deposit. As
discussed below, regulatory precedent makes diaatending with regard to ability to repay
meangdetermining the borrower can repay the I&@m sources other than the collateral the
payday loan context, that means that the borroaebothrepay the loamnd meet other
obligationswithout reborrowing Thus, repeat loans are evidence of disregardiiity to

repay.
1. Repeat loans are evidence of disregard for abilitio repay.

The Agencies note that “[d]eposit advance loanshhge been accessed repeatedly or for
extended periods of time are evidence of ‘churnary inadequate underwriting’” The
CFPB'’s recent analysis notes that “a pattern afgusd use may indicate that a borrower is
using payday loans to deal with expenses that aglgudutstrip their income®

The banking regulators have long recognized thalsefinancings are an indication that
lenders are not assessing a borrower’s abilitgpay the loan, both in the context of payday
lending specifically and more broadly. The FDI@gsting payday loan guidelines, which this
proposed guidance supplements, describe conceti$palyday loans to individuals who do not
have the ability to repay, or that may result ipe&ted renewals or extensions and fee payments
over a relatively short span of weeks.” The FRBI9 rules under the Home Ownership and
Equity Protection Act (HOEPA) note that “[llendimgthout regard to repayment ability . . .
facilitates an abusive strategy of ‘flipping’ bowers in a succession of refinancings.”

The banking regulators have also long recognizatialpayday loan taken out within a short
time of repaying another one is the economic edantaf a refinancing (where the borrower
uses the proceeds from a new loan to pay off astiegiloan) or a rollover (where the borrower
pays the finance charge essentially to extendotue term).

The FDIC’s 2005 payday loan guidelines note thajfere the economic substance of
consecutive advances is substantially similaraddvers’ - without appropriate intervening
‘cooling off’ or waiting periods - examiners shouféat these loans as continuous advances . . .
"3 The OCC'’s 2000 payday loan guidelines note thgtipy loans are repaid when the

Y EDIC: 78 Fed. Reg. 25272, n.22; OCC: 78 Fed. RB856, n.22 (citing 2001 Interagency Subprime Guig
noting that lenders should determine ability toayefrom sources other than the collateral pledtjadhis case the
borrower’s direct deposit”).

2 EDIC: 78 Fed. Reg. 25272; OCC: 78 Fed. Reg. 25356

2L CFPB Findings at 24.

22 Federal Reserve System, Truth in Lending, Reqnafi Final Rule, 73 Fed. Reg. 44522, 44542 (J0ly2B08).

% EDIC Financial Institution Letters, Guidelines fayday Lending, FIL 14-2005, February 208&ailable at
http://www.fdic.gov/news/news/financial/2005/fil188.htm|




borrower “roll[s] over’ the loan by renewing théddoan (or taking out another loan),”
essentially equating the tvid. The CFPB’s supervision manual for small doll&grs-term

loans explains that back-to-back transactions ncayrowhere a borrower is asked to repay one
loan before opening a new loan, while noting thpattern of these, like rollovers and
refinancings, “may constitute sustained uSeAnd the CFPB’s white paper defines “sustained
use” in terms of loans that occur the same daywipus loan was closedt soon after.%®

The regulators have also typically contrasted loaade based on the value of the underlying
collateral (and that are thus frequently refinanaeith loans made with regard to a borrower’s
ability to repay the loan, indicating that thesaqtices are mutually exclusive. The 2001
Interagency Expanded Guidance on Subprime Lendiogr&ms (2001 Interagency Subprime
Guidance), which the current proposal supplemelgscribes that abusive lending practices
occur when “the lender structures a loan to a lvegravho has little or no ability to repay the
loan from sources other than the collateral pledgédis the Agencies note in the current
proposal, in the case of bank payday lending, tfiiateral is the customer’s incoming depdSit.
The OCC's 2000 letter on abusive lending practisdsch is applicable to payday loaffs,
discusses collateral or equity stripping as “red@on . . . collateratather thanthe borrower’s
independent ability to repay. . 3" The OCC'’s 2003 letter on abusive and predatargfifey
does the sam®.

24 0CC Advisory Letter, Payday Lending, AL 2000-100¢N27, 2000)available at
http://www.occ.gov/static/news-issuances/memossatyiletters/2000/advisory-letter-2000-10. plaéreinafter
OCC 2000 Advisory Letter on Payday Lending].

%5 CFPB Supervision and Examination Manual, Smalll&¥oBhort-Term Lending, Version 2 (October 2012);
12.

% CFPB Findings at 24.

" Interagency Expanded Guidance or Subprime Lenliograms, FIL 9-2001, January 31, 2001. The FDIC’s
2005 payday loan guidelines also notes that iffarpreviously issued guidance, including the P&Xpanded
Subprime Guidance; the 2001 Expanded Subprime Gaédalso contemplates equity stripping outsidectmgext
of mortgage lending, noting that lenders may maksaa to a borrower who has little or no abilityrepay other
than from the collateral pledged, then take possess the borrower's home or automobile upon difau

8 EDIC: 78 Fed. Reg. 25272, n.21; OCC: 78 Fed. RB857, n.21.

29 The OCC's 2000 Advisory Letter on Payday Lenditaes that the OCC’s 2000 Advisory Letter on Abasiv
Lending Practices is applicable to payday lending.

30 0ccC Advisory Letter on Abusive Lending Practic&k,2000-7 (June 25, 20003yailable at
http://www.occ.gov/static/news-issuances/memossatytletters/2000/advisory-letter-2000-7. gdmphasis
added).

31 OCC Advisory Letter, Guidelines for National BartksGuard Against Predatory and Abusive Lendingfites,
AL 2003-2 (Feb. 21, 20033vailable at
http://www.occ.gov/static/news-issuances/news-sde£003/nr-occ-2003-8-advisory-Itr-2003-2. fiifreinafter
OCC 2003 Letter on Predatory and Abusive Lendiragfres]: “When a loan has been made based on the
foreclosure value of the collateral, rather tharaatetermination that the borrower has the capézityake the
scheduled payments under the terms of the loaegdbas the borrower’s current and expected incomneent
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Thus, there is ample precedent for concludingtsiggnce on collateral, and the repeat loans
such reliance generates, is a clear evidence bilityato repay.

2. The data on bank payday lending make clear repeabhns are typical.

The data on bank payday loans make clear that ré&y@ess, or “churning,” are typical,
confirming that lenders are not verifying borroweasility to repay. The CFPB’s recent
analysis of thousands of bank payday loans foum&dian number of advances per borrower of
14, with extremely high numbers of advances for yaorrowers®? Fourteen percent of
borrowers who took out more than $9,000 in loarer &2 months took out a median of 38
advance$?

The CFPB further found that borrowers were indelate@verage of 112 days during the year,
with borrowers with $9,000 or more in loans spegdin average of 254 days in d&btAnd it
found an average of only 13 days between “advaatanbe episodesindicating that bank
payday loans do not typically sustain borrowerstlgh even a single pay cycle. For those with
more than $9,000 in loans, the average numberyaf bletween episodes was ix.

These findings are consistent with CRL’s recentyamims of bank payday loans, which found that
the median bank payday borrower took out 13.5 lea2811 and was in bank payday loan debt
at least part of six months during the year—thaa ig/pical borrower had one or more bank
payday loans outstanding at some point during isirete calendar months during the y&ar.

The mean number of loans was 19, far higher thambdian, because over a third of borrowers
had more than 20 loari®.

obligations, employment status, and other relefinahcial resources, the lender is effectively dmgon its
ability to seize the borrower’s equity in the ctdlial to satisfy the obligation and to recovertypacally high fees
associated with such credit.”

32 CFPB Findings at 34.

*1d. at 33-34.

*1d. at 37.

%d. at 40. The CFPB defines “advance balance episasithe consecutive days during which a consurasrain
outstanding deposit advance balanitk.at 27.

%1d. at 40.
3" Rebecca Borné and Peter Smifttiple Digit Danger: Bank Payday Lending Persiétéarch 21, 2013), Center

for Responsible Lendingyvailable athttp://www.responsiblelending.org/payday-lendingéarch-analysis/Triple-
Digit-Bank-Payday-Loans.pdhereinafter CRLTriple Digit Danget.

% 4.



As Figure 1 illustrates, CRL found that many boreosvtake out twenty, thirty, or more loans
annually®

Figure 1: Bank Payday Loans Taken in One Year
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Source: CRL report,Triple Digit Danger(March 2012) (based on analysis of Lightspeedkihgcaccount data)

These data clearly refute banks’ claims that tipesducts are meant for occasional use to
manage a short-term cash shortfall and not astiemy-credit’® We are aware of no data on
bank payday lending inconsistent with the data abov

3. Ineffective safeguards do not prevent the cycle alebt.

Banks often point to “safeguards” they have in placensure that borrowers do not become
trapped in long-term debt, including installmerdns and ineffective cooling-off periotfs. The
data discussed above clearly demonstrate that thafeguards” are not effective. As the
Agencies note, banks that offer installment plamsdse obstacles to qualifying for thémFor

¥d.

“? Every bank we know of making payday loans tellstemers the product is intended for short-termeathan
long-term use. For an example from each of theakhaeeAppendix.

“1In the payday lending context, a “cooling-off” jwet is a period following repayment of one paydagri during
which the lender will not extend the consumer aeotiayday loan.

“2EDIC: 78 Fed. Reg. 25269; OCC: 78 Fed. Reg. 25354.



example, Wells Fargo Bank’s “payment plan” (whidlowas payments in $100 increments rather
than balloon repayments) is available only to cm&ie who have already been in balloon
payment loans in three consecutive months and &igleast $300 in bank payday debt
outstanding'

Banks’ cooling-off periods allow borrowers to be@mired in a cycle of debt before the
cooling-off period is triggered. Wells Fargo Baskooling-off policy, for example, allows six
consecutive months of loans until a one-month caggetiff period** After six consecutive
months with loans, a borrower will typically havaigh hundreds of dollars in fees and still owe
the original principal on the loan. By contraépriovided an affordable loan at the outset, after
six months the borrower would have been finishedieowell on the way toward, paying off the
loan. Thus, a cooling-off period is not a substitior a meaningful determination of the
borrower’s ability-to-repay at the outset.

These bank “safeguards” are the same ones thabardnpayday lenders have long touted but
that have proven ineffective in that context ad el

B. Lending without regard to ability to repay is a satty and soundness issue.

Regulatory precedent has long clearly establishadlénding without regard to ability to repay
is a safety and soundness issue. Other troubliaacteristics of consumer lending practices
have also been addressed on safety and soundoessigr This has been true even when a
product has proven profitable to banks in the stesrh.

1. Banking regulators have long cautioned that collatal-based lending—
that is, lending without regard for ability to repay—is a safety and
soundness issue.

The OCC, FDIC, and FRB have consistently addresskateral-based lending—that is, lending
without regard for ability to repay—on safety amaisdness ground§. As the Agencies'’

*3Wells Fargo Direct Deposit Advance Service Agreenaad Product Guide, Effective May 14, 2012 with
Addenda effective January 29, 2012; July 15, 2@h8; October 22, 2012 atavailable at
https://www.wellsfargo.com/downloads/pdf/checkirigftermsandconditions_english.pdf

44 d.

5 CRL examined millions of loans across severakstghat adopted similar “best practices” to ost#psieform
payday loans. Nevertheless, there was no meadenegluction in repeat borrowing. For example, d@percent
of all loans from these states go to borrowers Witor more transactions in a ye8ee generallyUriah King and
Leslie ParrishSpringing the Debt Trap: Rate caps are the onlywproreformy December 13, 2003yailable at
http://www.responsiblelending.org/payday-lendingéarch-analysis/springing-the-debt-trap.jpafreinafter CRL,
Springing the Debt Trdp

“6 For CRL'’s issue brief discussing how bank pay@aling poses safety and soundness risk and relevant
regulatory precedenseeCenter for Responsible Lendirzudential Regulators Should Apply Safety and
Soundness Standards to Bank Payday Loan Prodientsiary 24, 2013yvailable athttp://rspnsb.li/YgdOuH
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current proposal notes, the 2001 Interagency Saigp@uidance cautioned that “Loans to
borrowers who do not demonstrate the capacitygay¢he loan, as structured, from sources
other than the collateral pledged are generallgictened unsafe and unsourid.”

The OCC'’s 2000 payday loan guidelines, which expfiapplies to both payday lending done
directly by banks and programs operated by thirtigs cautioned: “[M]ultiple renewals
without principal reduction . . . are not consisteith safe and sound banking principlés.”

In 2007, the agencies issued a statement on subpniontgage lending, again emphasizing, as a
risk management practice, the need to assess tienaw’s ability to repay the loan rather than
relying predominantly on collateral: “[I]nstitutie should ensure they do not engage in . . .
[m]aking loans based predominantly on the forealsu liquidation value of a borrower’s
collateral rather than on a borrower’s ability épay the mortgage according to its terrifs.”

2. Banking regulators have long addressed concerns witonsumer lending
products on safety and soundness grounds.

The regulators have addressed troubling charatitsrigf a range of consumer lending products
on safety and soundness grounds, even when thastcps were generating significant profits
for the bank.

In the early 2000s, both the O&@nd the FR& took enforcement actions against subprime
credit card companies citing safety and soundn&sserns, even as the companies were

472001 Interagency Subprime Guidance, cited in threeat proposals at FDIC: 78 Fed. Reg. 25272, rOZIC: 78
Fed. Reg. 25357, n.21.

“8|d. at 5 (“The OCC will closely review any payday lémglactivities conducted directly by national bards well
as any payday lending or financing activities cardd through arrangements with third parties.”).

49 0CC’s 2000 Advisory Letter on Payday Lending, at 3

*0 Department of the Treasury-Office of the Compawobf the Currency, Federal Reserve System, FeBeobsit
Insurance Corporation, National Credit Union Adrstration, Interagency Statement on Subprime Modgag
Lending, 72 Fed. Reg. 37569, 37573 (July 10, 2007).

*11n 2000, the OCC took enforcement action againsviBlian, requiring that it pay customers at [€s8@0 million

in the agency’s largest ever enforcement actidgheatime. Comptroller John Hawke stated: “Wherealbengages
in unfair or deceptive marketing practices, it dgemits most precious asset -- the trust and oemdie of its
customers . . . . That relationship of trust andficence is central to the bank’s safe and souredatipn. We will
not tolerate abuses that breach that trust thromdir and deceptive practices . . . . This settleimn . . ensures that,
going forward, Providian will conduct its businéss way that both respects the interests of issauers and
protects the safety and soundness of the bankCT Qlews Release 2000-4ovidian to Cease Unfair Practices,
Pay Consumers Minimum of $300 Million Under Setfrtrwith OCC and San Francisco District Attorr@une

28, 2000) available athttp://www.occ.gov/static/news-issuances/news-sse&000/nr-occ-2000-49.pdf

*21n 2003, the FRB took enforcement action agaiirst Premier on safety and soundness grounds, whtiag
that the bank must comply with the Board’s applieajuidance related to subprime lendiMyritten Agreement by
and among United National Corporation, Sioux Faguth Dakota; FirsPREMIER Bank, Sioux Falls, South
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recording record profits generated by these pradicthe high fee-generating practices like
those the regulators addressed at these creditoardanies share stark similarities with bank
payday loans—they are profitable to the bank, agdly because they trap borrowers in débt.

3. Disregarding ability to repay, and the churning itresults in, also poses
safety and soundness risk through reputational riskand legal risk.

a. Reputational risk

The OCC'’s supervision manual describes reputatsknas “the risk arising from negative public
opinion,” which affects the bank’s relationshipsldmay expose the institution to litigation,
financial loss, or a decline in its customer badé."includes the responsibility to exercise an
abundance of caution in dealing with customerstaaccommunity.®

The FRB'’s supervision manual defines reputatioisél similarly, as “the potential that negative
publicity . . . will cause a decline in the custarbase, costly litigation, or revenue reductiorfs.”

Bank payday lending poses severe reputationataiste few banks engaging irtit.Payday
loans generally are unpopular and, increasindggal. They are prohibited or significantly

Dakota; PREMIER Bankcard, Inc., Sioux Falls, Sdb#kota; and the Federal Reserve Bank of Minneapolis
Federal Reserve Board (Sept. 25, 2003), av&ilable at
http://www.federalreserve.gov/Boarddocs/Press/eefoent/2003/20030925/attachment. pdf.

>3 Seee.g, PR NewswireProvidian Financial Corporation Announces Recordiags in the Second Quarter
Fueled by 50% Growth in Revenues and Custondelfy 22, 1998 (noting record earnings and prep:atcreases
going forward).

** The founder of Providian, for example, said in 200t didn’t require a lot of investigation to séat the people
who paid in full every month were not profitabléfie most lucrative customers were the “revolverd)d routinely
carried high balances, but were unlikely to defa®bbin SteinThe Ascendancy of the Credit Card IndusBBS
Frontline, Nov. 23, 200ttp://www.pbs.org/wgbh/pages/frontline/shows/ctiadore/rise.htm{quoting Andrew
Kahr, founder of Providian). The CFPB recentlyatbthat credit losses for bank payday loans agpear than
for storefront payday loans, the latter averagimgicent according to industry data. CFPB Findatga.

5 0OCC, Bank Supervision Process, Comptroller's Haot#bat 121 (September 200@)ailable at
http://www.occ.gov/publications/publications-by-g/pomptrollers-handbook/banksupervisionprocess.pdf

% Federal Reserve System's Commercial Bank ExarnmManual, Examination Strategy and Risk-Focused
Examinations, at 4.5 (April 2011gyailable at
http://www.federalreserve.gov/boarddocs/supmanbeifdcbem.pdf. The OCC'’s supervision manual’s definition
is similar: “Reputation risk is the risk arisingin negative public opinion. This affects the ington’s ability to
establish new relationships or services or contsergicing existing relationships. This risk maypese the
institution to litigation, financial loss, or a de in its customer base. Reputation risk exposipgesent
throughout the organization and includes the resipdity to exercise an abundance of caution inlidgawith
customers and the community.” OCC, Bank Supemisitocess, Comptroller's Handbook (September 2807)
121,available athttp://www.occ.gov/publications/publications-by-g/gomptrollers-
handbook/banksupervisionprocess.pdf
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restricted in 18 states and the District of Columnlind the numbers have been growing. Some
states have never allowed these loans to be pHrewmfsmall loan marketplace, while several
have prohibited or significantly restricted thenréeent years® Since 2007, seven states and
the District of Columbia have enacted or enforceshningful reform to address payday
lending®—while no state without payday lending has auttegtiit since 2005. In three recent
ballot initiatives in Montana, Arizona and Ohioters resoundingly rejected payday lending,
despite payday industry campaigns costing tensilions of dollars®® In addition to the results
at the ballot box, polls in several states andonally consistently show overwhelming support
for laws that do not allow high-cost payday lendihg

It is not surprising, then, that payday lendingdayks has been met with opposition from
virtually every sphere— the military communf§ycommunity organization¥ civil rights

" A 2007 article on reputational risk by a FRB sgffvided only a few examples of practices posemutational
risk; payday lending was one of them: “There i® @sstigma attached to institutions involved wittygay
lending.” William J. Brown, Federal Reserve Bo&mforcement Specialist/nderstanding Reputational Risk:
Identify, Measure, and Mitigate the Rigk Quarter 2007available athttp://www.phil.frb.org/bank-
resources/publications/src-insights/2007/fourthrtprég4sil _07.cfm.

%8 High-cost single-payment payday loans are notaiséd by law in the following states/jurisdictiodskansas,
Arizona, Colorado, Connecticut, the District of Qwibia, Georgia, Maine, Maryland, Massachusetts, titm
New Hampshire, New Jersey, New York, North Cargli@hio, Oregon, Pennsylvania, Vermont, and West
Virginia. Although interest rate caps vary by stat@st are about 36 percent APR. In a few instsnuayday
lenders attempt to circumvent state protectionsthycturing their loans to operate under other lasars not
intended for very short-term, single payment loans.

%9 The seven states are Arkansas, Arizona, Colofdely, Hampshire, Ohio, Oregon, and Montana.

9|n Montana in 2010, 72 percent of voters said pdswering rates from 400 percent to 36 percent ARRl
small dollar loans. In Arizona in 2008, voterseiery county in the state rejected 400 percens liatéavor of
restoring the state’s existing 36 percent APR oseanred loans. In Ohio, in 2008, 70 percent oéngosaid yes to
affirm the legislatively enacted 28 percent rate fta payday loans.

®1In addition to the results at the ballot box, paliseveral states and nationally consistently she@rwhelming
support for a 36 percent annual rate limit on psydans. Recently in lowa, Virginia and Kentuclghere recent
statewide polls have been conducted to measuredupp a limit to the amount of interest paydagders can
charge, both Republican and Democratic voters hesfgonded overwhelmingly: 69-73 percent of votersach of
these states favor a 36 percent APR ca@pelason HancoclCoalition to rally for payday lending refornpwa
Independent (Jan. 26, 201ayailable athttp://iowaindependent.com/51369/coalition-to-rdly-payday-lending-
reform Ronnie Ellis,Payday Lenders Targeted for Interest Raldse Richmond Register (Feb. 8, 201ailable
at http://richmondregister.com/localnews/x207262483a9tay-lenders-targeted-for-interest-ratémelle Lilley,
Virginia Payday Lending Bill Dies in Senate, Suedwn HouseWHSV.com (Jan.18, 2011gyailable at
http://www.whsv.com/home/headlines/Virginia_Paydagnding_Bill_Dies_in_Senate_Survives_in_House_11416
9549.html

A 2009 national survey found that three outafrfAmericans who expressed an opinion thought @ssgshould
cap interest rates; 72 percent thought the capldteuno higher than 36 percent annually. CemteREsponsible
Lending,Congress should cap interest rates: Survey confpuidic support for cracking down on high-cost
lending(March 2009)available athttp://www.responsiblelending.org/payday-lendindipoe
legislation/congress/interest-rate-survey.pdf

%2 Seee.g, Testimony of Steve Abbot, former President of Mavy-Marine Corps Relief Society, Before the U.S.
Committee on Banking, Housing and Urban Affairs ¢{N®, 2011) (noting bank payday loans among thestmo
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leaders” socially responsible investotdstate legislator® and members of Congré&s-which
has resulted in widespread negative publitity.

In North Carolina, a state that does not permidagyending, public outcry and state attorney
general opposition led Regions Bank to stop makipayday loans there in JanudtyNorth

egregious trends"http://banking.senate.gov/public/index.cfm?FusedctiFiles.View&FileStore _id=ca463f82-
0902-4a6d-9a08-d8b7e6860feComments of Michael Archer, Director of Militabggal Assistance, Marine
Corps Installations East, to CFPB (April 4, 2012Yost ominously, a few large banks have gotten itie
business of payday loans through the artifice tingathe loans open ended credit”
http://www.regulations.gov/#!documentDetail;D=CFRB12-0009-0056

8 Hundreds of groups have urged the prudential atgrd to stop banks from trapping borrowers in pgyldans.
Letters from approximately 250 groups to FDIC, OE&B and CFPB, March 13, 2013
(http://ourfinancialsecurity.org/blogs/wp-contentffancialsecurity.org/uploads/2013/03/Bank-Pay&agn-On-
Letter-3-13-13-Final.pdf and February 22, 201Bt{p://www.responsiblelending.org/payday-lendindigmo
legislation/regulators/Dear-Regulators pdfhousands of individuals and many community geofiled comments
with the OCC urging that Wells Fargo’s CommunityirRestment Act rating be negatively impacted beeaus
makes payday loans. The comment filed by CRL a@ti®lis available here:
http://www.responsiblelending.org/payday-lendindippleqgislation/regulators/cra-comment _wells-nd¥-2

2012_final.pdf

%4 E.g, Letter from Benjamin Todd Jealous, President@higf Executive Officer, NAACP, to FDIC, OCC, FRB,
and CFPB opposing bank payday lending (Feb. 213R01

% For proxy year 2013, investors filed sharehol@solutions with the four largest banks making paydans
expressing concern about the product and requedtitag which none of the banks agreed to providald¥argo
(http://www.onlineethicalinvestor.org/eidb/wc.dll@bproc~reso~10525Fifth Third Bank
(http://www.trilliuminvest.com/resolutions/paydayaiding-fifth-third-bancorp-2013/ Regions Bank and U.S. Bank
(http://www.calvert.com/sri-resolutions.htjnl

8 E.g, “Legislative Black Caucus slams Regions Bank @ayday-style loans,” Raleigh News and Observer
“Under the Dome,” Oct. 11, 2018yailable at
http://projects.newsobserver.com/under_the domslégiye black caucus_slams_regions_bank over_patyla
loans#storylink=cpy#storylink=cpfguoting letter from N.C. Senator Floyd McKissidk,, chairman of the N.C.
Legislative Black Caucus, to Regions Bank, whigtex: “We are deeply concerned about recent repdrt
Regions Bank offering its ‘Ready Advance’ paydagrs in North Carolina . . . . High-cost, short-tdralloon
loans like these sharply increase the financidtelis of families under economic strain”); Lettemfi Arizona
Democratic Caucus to the prudential banking reguat-ebruary 2012 (noting that Arizona “has spenintless
state resources to study and understand the effefiayday lending], and ultimately outlaw paydagding
entirely” and calling on federal regulators to ‘¢aknmediate action so that meaningful reforms tgiilace in
Arizona and throughout the country in the nameasistimer protection will not be undermined.”).

%7 In January 2013, several Senators wrote the FREG,@nd FDIC urging action to address bank paydagihg
(http://www.blumenthal.senate.gov/newsroom/pressass/blumenthal-calls-on-requlators-to-act-to-stbpsive-
bank-payday-lending In April 2013, House members did the same
(http://democrats.oversight.house.gov/images/st@ak%20payday Letter%20t0%20Prudential%20Regudgior
df).

®8 For documentation of recent opposition to banldpgylending by community leaders and state and loca
officials, seeCenter for Responsible Lendirgank Payday Lending: Overview of Media Coverage Ruablic
Concerns CRL Issue Brief, March 7, 2018yailable athttp://rspnsb.li/10wra0y.
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Carolina Attorney General Roy Cooper said the feligg when discussing Regions Bank’s
product: “Payday loans are like a consumer needilifg preserver being thrown an anvif.”

Bank payday lending has motivated “move-your-moneyhpaigng?! It has led groups
managing programs aiming to bring people into t#weking mainstream to establish policy that
excludes banks that make high-cost payday loams fine progrant? Multiple lawsuits

involving bank payday loans have been fif2BdAnd in light of growing regulatory scrutiny of
bank payday lending, and payday lending genertid@re is clear risk that regulatory action
against the product, on a safety-and-soundnessamsumer protection basis, will cause banks
to lose substantial revenue associated with dedal, the CFPB recently noted that it “expects”
to use its authorities to provide protections agjaivarm caused by sustained use of payday
loans, whether offered by non-bank payday lendebs/ danks’*

b. Legal risk

The Agencies discuss a variety of legal risks pgyeading poses in their proposal. We
underscore here the risks of violating (1) fedaral state provisions prohibiting unfair and
deceptive acts or practices and (2) the Equal C@uiortunity Act (ECOA). Unfair and
deceptive acts or practices typically stem fromsgag consumer harm which, as we discuss in
Part 11l below, bank payday lending clearly cause€OA prohibits creditors from
discriminating on the basis of, among other charistics, race, color, or age.Discrimination

%9 D. Ranii,Regions Bank stops offering controversial loanili@.,Raleigh News and Observer (Jan. 17, 2013),
available athttp://www.newsobserver.com/2013/01/17/261441 4¢nestibank-stops-offering-
controversial.html#storylink=cpy

0 D. Ranii,Regions Bank assailed for payday-style [dRaleigh News and Observer (Sept. 18, 2@vajlable at
http://www.newsobserver.com/2012/09/18/2352194énesribank-assailed-for-payday.html.

"l Seee.g, Green America’s “Break up with your mega bankigaign focused on bank payday lending:
http://breakupwithyourmegabank.org/. In additiar012 North Carolina poll found that 93 percemespondents
were less likely to use a bank that makes paydayddhat violate North Carolina law. North Caralifustice
Center,Regions Bank Halts lllegal Payday Lending in Nattrolina (Jan. 16, 2013)available at
http://www.ncjustice.org/?g=consumer-and-housingliaeelease-regions-bank-halts-illegal-payday-lageiorth-
carolina(citing Public Policy Polling poll conducted onHadf of CRL, Sept. 2012).

2|n 2012, “Bank On” Savannah (Ga.) adopted as pdliat participating banks may not make depositade
products in excess of 36% APR. Agreement on fitt @RL. Relatedly, Cities for Financial Empowemhehe
organization that supports cities in implementiBgtik On” programs to bring people into the bankimgjnstream,
has written to the prudential regulators expressaergpus concerns about bank deposit advance pnsgra
(http://cfefund.org/sites/default/files/Deferred%28i0sit%20Advances. paf

3 Three class action lawsuits have been filed ag&ifth Third Bank within the last yeaklopfenstein v. Fifth
Third Bank S.D. Ohio (Aug. 3, 2012);askaris v. Fifth Third BankS.D.Ca. (Feb. 12, 2013)esse McQuillen v.
Fifth Third Bank W.D. Ky. (May 7, 2013).

"4 CFPB Findings at 44.

515 U.S.C. 159t seq
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can be proven through overt evidence of discrinmmaievidence of disparate treatment, or
evidence of disparate impaét.Given the impact payday lending has on commusiifecolor

and older Americans discussed in Part IIl.E belloanks making payday loans are at significant
risk of being found in violation of this law.

As collection and analysis of bank payday loan datginues to become more robust, the
likelihood that violations of the law will be idefied and acted upon only increase.

Il. The cycle of debt, and resulting extraordinarily hgh accumulated fees, causes
severe consumer harm, contributing to safety and smdness risk.

Bank payday lending poses the safety and soundis&sdiscussed above in part because it
causes severe harm to banks’ customers. Reseatble payday lending industry demonstrates
that the cycle of debt—which the data increasirsigw is typical, including for bank payday
loans—causes severe harm. Payday lenders themsieleleding banks making payday loans,
have long acknowledged that repeat loans are harrafuther, regulatory precedent has long
provided that repeat payday loans cause harmldghatchurning generally causes harm, and that
other analogous practices cause harm. Certairetsubfthe population are particularly at risk to
the harms caused by bank payday lending: olderrisames, communities of color, and military
servicemembers.

A. Research makes clear that repeat payday loans causevere harm.

There is a growing body of evidence that the cpéléebt resulting from making payday loans
without regard to the borrower’s ability to repauses severe harm—that is, it leaves borrowers
worse off than if they had never taken out a payday in the first place.

Research has long shown that payday loans causasé&nancial harm to borrowers, including
increased likelihood of bankruptcy, paying creditccdebts and other bills late, delayed medical
care, and loss of basic banking privileges becafisepeated overdrafts.

® Interagency Task Force on Fair Lending, PolicyeSteent on Discrimination in Lending, 59 Fed. RegR@6
(Apr. 15, 1994)available atwww.occ.treas.gov/news-issuances/federal-reqigté8914.pdf(noting that the
courts have recognized those three methods of pgdeinding discrimination under the ECOA). RegolaB
under ECOA also recognizes that the legislativeohysof ECOA indicates Congress intended an “efféest”
concept. 12 C.F.R. § 1002.6. The CFPB recentlffireeed the disparate impact test and confirmeadtild be
applying it in its supervisory examinations. CFB@letin 2012-04 (Fair Lending) (April 18, 2013)yailable at
http://files.consumerfinance.qov/f/201404_cfpb_étili_lending_discrimination.pdf

" Seethe following studies for discussions of these tiggaonsequences of payday lending: Paige MaritaaSk
and Jeremy Tobacmabp Payday Loans Cause Bankruptdy&nderbilt University and the University of
Pennsylvania (October 10, 2008yailable atwww.law.vanderbilt.edu/faculty/faculty-personalesitpaige-
skiba/publication/download.aspx?id=22&umit Agarwal, Paige Skiba, and Jeremy TobacrRagday Loans and
Credit Cards: New Liquidity and Credit Scoring Ples? Federal Reserve of Chicago, Vanderbilt Universityl
the University of Pennsylvania (January 13, 20@9gjlable at
http://bpp.wharton.upenn.edu/tobacman/papers/gati§dennis Campbell, Asis Martinez Jerez, and Petéario,
Bouncing Out of the Banking System: An Empiricalysis of Involuntary Bank Account Closuretarvard
Business School (June 6, 2008Yailable athttp:/papers.ssrn.com/sol3/papers.cfm?abstract 385873 Brian T.
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This is unsurprising in light of the financial strahe cycle of debt has been shown to have on
borrowers over time. CRL research published inl2@hich tracked borrowers over a two-year
period, found that the typical non-bank payday twaer take out loans for more and more over
time as they are driven deeper into debt and thatiy half of borrowers (44 percent)—after
years of cyclic debt—ultimately defadft. Previous CRL research has found that the typical
borrower will pay back $793 in principal, fees, antérest for the original $325 borrowét.

Other studies support CRL’s findings. For exampldyis book on the history of the payday
lending industry, Professor Robert Mayer finds thva in four payday borrowers ultimately
default, concluding that these borrowers “flounded drown, but in most cases not before they
have generated more in fee income than must beewif in principal.®

Another study of a large Texas-based payday lefoded a 54 percent default rate for payday
borrowers who took out loans on a bi-weekly basig;study concluded that by the time the
borrower defaults, he or she will have serviced gagday loan five or six times and have paid
over 90 percent of the amount of the principalkiesfand interest alofie.

A real-life case study from our database of banjdpg borrowers provides an example of the
harm caused to one borrower over the course ofmesnth period:

Melzer, The Real Costs of Credit Access: Evidence fronP#yelay Lending MarketJniversity of Chicago
Business School (November 15, 200)ailable at
http://insight.kellogg.northwestern.edu/index.phgliiga/article/the_real costs_of credit accessl Bart J.
Wilson, David W. Findlay, James W. Meehan, Jr.,i&sa P. Wellford, and Karl Schurter, “An Experirtedn
Analysis of the Demand for Payday Loans” (ApriRD08 ),available at
http://papers.ssrn.com/sol3/papers.cfm?abstract 03796

8 CRL's analysis of Oklahoma payday lending datarsftbthat payday borrowers were loaned greater ataoun
over time (i.e., an initial loan of $300 loan inased to $466) and more frequently over time (boersvaveraged
nine loans in the first year and 12 in the secagat)y and that eventually, nearly half of borrow@# percent)
defaulted. Uriah King & Leslie ParrisRayday Loans, Inc.: Short on Credit, Long on Dath (Mar. 31, 2011),
available athttp://www.responsiblelending.org/payday-lendingé@rch-analysis/payday-loan-inc. paéreinafter
CRL, Payday Loans, Ing. The report was based upon 11,000 Oklahoma paydaowers who were tracked for
24 months after their first payday loan.

"9Uriah King, Leslie Parrish and Ozlem Tan#nancial Quicksand: Payday lending sinks borrowierslebt with
$4.2 billion in predatory fees every year6, Center for Responsible Lending (Nov. 30,808vailable at
http://www.responsiblelending.org/payday-lendingé@rch-analysis/rr012-Financial _Quicksand-1106.pdf

80 Robert MayerQuick Cash: The Story of the Loan Shatk 52-53, Northern lllinois University Press (291

81 paige Marta Skiba and Jeremy Tobacnayday Loans, Uncertainty, and Discounting: ExpiainPatterns of
Borrowing, Repayment, and Defaltanderbilt University Law School andhiversity of Pennsylvania (Aug. 21,
2008),available athttp://www.law.vanderbilt.edu/faculty/faculty-persasites/paige-
skiba/publication/download.aspx?id=1636.
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Figure 2: Melinda’s Checking Account Balance — Jamary to June 2011
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Melinda is a 33-year-old residing in Texas. Durihg five-and-half-months during which she
provided her account information to Lightspeed, ikt had 19 bank payday loans, typically
grouped into clusters of 2-3 loans extended owercturse of a few days each month. The
median loan size was only $100, yet Melinda pai@83520 in fees. She also incurred 21
overdraft fees during this period. At the endhef period, her account remained in the red.

B. Payday lenders themselves have long acknowledgedthmepeat payday loans
cause harm.

Payday lenders themselves have long acknowledgedoting-term use of what is intended to be
a short-term product is harmful. Every bank of etlhive are aware making payday loans
cautions that these loans are not intended foratepdong-term us& And the Community
Financial Services Association of America (CFSAg payday industry’s trade group, stated in
its consumer guide that payday loans are “not g-tenm solution” and that “[rlepeated or
frequent use of payday advances can cause seeusifl hardship®

Yet even as they purport to discourage long-terej payday lending industry representatives
have often acknowledged that repeat borrowing nbt occurs but is encouragéd.Payday

82 SeeAppendix.

8 Your Guide to Responsible Payday Advan€esnmunity Financial Services Association of Ameridawed at
www.cfsa.net/downloands/Your_Guide_to__ Responsiiée of Payday Advances_English.pdf (viewed on
3/31/11).

84 Several examples are cited in CEpringing the Debt Tramt 11-12available at
http://www.responsiblelending.org/payday-lendingéarch-analysis/springing-the-debt-trap.pdf. “Aenabout
rollovers. We are convinced the business just doesmk without them” (Roth Capital Partners, Fisash
Financial Services, Inc., Company Update, July2D®7); “We saw most of our customers every month—a
majority came in every month” (Rebecca Flippo, fermpayday lending store manager, Henrico County); VPhis
industry could not survive if the goal was for thestomer to be ‘one and done.” Their survivaldsdd on the
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lenders also frequently offer the borrower’s ficsin for free or at a discount, further exposing
that repeat loans are expectad.

C. Research demonstrates that bank payday borrowers armore likely to incur
overdraft fees.

Banks have pitched their payday loans as a wagustomers to avoid overdrafts and associated
overdraft fee§® The Agencies note, however, that weak undengitissociated with bank
payday lending increases the risks that the bom'svaecount will become overdrawn and
overdraft fees will be incurretl.Indeed, the CFPB’s analysis found that 65 percEhank

payday borrowers incurred overdraft fees, which mase than three-and-a-half times the
portion of customers eligible for a bank paydaynl@éno did not take one offt.

ability to create the need to return, and the @rdy to do that is to take the choice of leaving ywdat is what |
did” (Stephen Winslow, former payday lending storanager, Harrisonburg, VA).

Wells Fargo has also on occasion acknowletlggd [m]any [borrowers] fall into a recurring cycbf taking
advances to pay off the previous advance t4Keérells Fargo insider quoted in David Lazarli20% rate for
Wells’ AdvancesSan Francisco Chronicle, Oct. 6, 2004.

Payday industry researchers and analystsizteel the same: “The financial success of payeagédrs depends
on their ability to convert occasional users intoonic borrowers” (Michael Stegman and Robert F4Rayday
Lending: A Business Model that Encourages Chromic@®ving,” Economic Development Quarterlyol. 17, No.
1 (February 2003); “We find that high-frequencyroavers account for a disproportionate share ofyag@aloan
store’s loarand profits... the business relies heavily on maximgizhe number of loans made from each store”
(Flannery and Katherine SamolyRayday Lending: Do the Costs Justify the Prie€2C Center for Financial
Research (June 200%)\ailable athttp://www.fdic.gov/bank/analytical/cfr/2005/wp20@3F-RWP_2005-
09_Flannery Samolyk.pdf

8 A survey of company websites and direct mail atiisements of the 15 largest payday lending compsanien
2008-2010 showed that nine of these companieseafferfree or discounted first loan and six offexeatiscount on
loans for returning customers. CRRayday Loans, Inat 12. Offering a free first loan gives demongsat
industry’s confidence that borrowers will needeturn often for new loans once the payday lendymiecbegins,
making up for an initial “discount” many times over

8 CFPB Findings at 40; Burbach, K., Hargarten, &skétt, C., & Schmickle, SBig Banks’ quick-cash deals:
Another form of predatory lending@innPost (Feb. 4, 2013); Wells Fargo Bank’'s comnterCFPB (Apr. 23,
2012) (noting: “[The deposit advance loan] allowsuatomer to quickly move money into their checlkangount
when needed to help cover an unexpected experisk or. . they can avoid higher cost overdras . . . .");
Wells Fargo Bank’s 2012 product agreement (progdirchart comparing borrowing $300 for 30 daysassicg
$22.50 with the deposit advance (payday loan) prodersus $70 with overdraft (assuming two ovetdtafms at
$35 each) and also stating: “If you find yoursalfi situation where the funds in your . . . chegldocount may be
insufficient to cover checks or other items that post to your deposit account, you may choosadeance from
[the direct deposit advance] service to avoid therdraft . . . . The Direct Deposit Advance senifcan expensive
form of credit, and while the advance fee may leciothan an overdraft or insufficient funds feey yoay want to
consider speaking with a banker regarding overgraftection options that may be available to yau.”)

8 FDIC: 78 Fed. Reg. 25270; OCC: 78 Fed. Reg. 25355.
8 CFPB Findings at 41. CRL'’s previous researchfbadd similar results—that nearly two-thirds of kgrayday

borrowers also incurred overdraft fees, and thesmtvers were two times more likely to incur oveftifees than
bank customers as a whole. CRIiple Digit Danger.
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The CFPB further found that a quarter of the baajday borrowers most heavily steeped in the
cycle of debt incurred an average of 18 or moredreadt or non-sufficient funds fees during the
12-month period?

These findings are consistent with what consultaeliéing bank payday loan software have
promised banks: that payday lending will resulitite-to-no “overdraft revenue
cannibalization.* The findings also confirm prior research findihgt non-bank payday loans
often exacerbate overdraft fees, leading to checkotount closure¥.

D. Federal regulators have long cautioned that repegiayday loans, lending
without regard to ability to repay more generally,and high fees due within a
short period, cause consumer injury.

Regulators have long cautioned that long-term Gigayday loans causes injury. The FDIC’s
2007 affordable small loan guidelines caution tha inability to repay these short-term, high-
cost credit products often leads to costly renewaliexacerbates a customer’s difficulties in
meeting cash flow need¥ In its warning to national banks considering paring with payday
lenders, the OCC stated that repeatedly renewpayday loan either through extending a loan
directly or through a series of back-to-back tratisas was an exceedingly expensive and
unsuitable way to borrow over the long tetinThe National Credit Union Administration
(NCUA) has also concluded that extensive use oflagyoans is harmfuf!

The CFPB has also recently discussed the harniéidttraps cause, noting that they “can turn
short-term credit into long-term debt that deepsegple’s problems and leaves them worse off .

. . For a certain subset of borrowers, the vg#gile up and people will ultimately end up
worse off than before taking the first loaf.”

8 CFPB Findings at 42.

% Fiserv, Relationship Advance program descriptietrieved fromhttp://www.relationshipadvance.coiin/
August 2011, on file with the Center for Resporesibénding.

%1 Center for Responsible LendirRayday Loans Put Families in the R@909),available at
http://www.responsiblelending.org/payday-lendingé&rch-analysis/payday-puts-families-in-the-redifpdf.

92 FDIC Financial Institution Lettergé\ffordable Small Dollar Loan Products, Final Guithes FIL-50-2007 (June
19, 2007)available athttp://www.fdic.gov/news/news/financial/2007/fil030@a.html[hereinafter FDIC Affordable
Small Loan Guidelines].

9 OCC Advisory Letter on Payday Lending.

° National Credit Union Administratioshort-Term, Small Amount Loarignal Rule, Sept.
2010,available athttp://www.ncua.gov/Genlnfo/BoardandAction/DraftBdActions/2010/Sep/ltem3b09-16-

10.pdf

% Prepared Remarks of Richard Cordray, Directohef€FPB, to National Association of Attorneys Geher
February 26, 2013vailable athttp://www.consumerfinance.gov/speeches/prepanadures-of-richard-cordray-at-
a-meeting-of-the-national-association-of-attornggseral/
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More generally, federal regulators have found kadling without regard to ability to repay and
equity stripping cause harm. In 2009, the FRB tbtirat lending without regard to a borrower’s
ability to repay a higher priced or HOEPA mortgémgn caused substantial injut3.It found

that [llending without regard to repayment ability . facilitates an abusive strategy of ‘flipping
borrowers in a succession of refinancings . .t alsgually . . . convert borrowers’ equity into
fees for originators without providing borrowerbenefit.”®’ It also noted that lending without
regard to ability to repay could cause “serious gonal hardship* Similarly, the OCC'’s 2003
letter addressing predatory and abusive lendingareaed that “[e]quity stripping practices will
almost always involve substantial consumer injury.”

Banking regulators have found in other contexts fiés required to be repaid over a short

period of time increase potential injury. For exédenthe FRB, Office of Thrift Supervision

(OTS), and NCUA noted that the potential for injegused by high-cost subprime credit cards
increases when deposits and fees are charged &od¢bant in the first billing cycle rather than
over a longer period of time: “[Clonsumers who pehigh-fee subprime credit card account
are unlikely to be able to pay down the upfrontrgea quickly.**® Also in the high-cost credit
card context, those agencies determined that abstge a reasonable threshold cause substantial
consumer injury®* Payday loans are similar in that they requireg/ Vegh fees to be repaid in

very short order.

% |t found substantial injury even if allowing refincing into a loan with a lower payment was anaspthoting
that refinancing can slow the rate at which thescomer is able to pay down the principal and buijdity. 73 Fed.
Reg. 44541.

9773 Fed. Reg. 44542.

%|d. The CFPB'’s Supervision and Examination Manuaésithat “[e]motional impact and other more subjecti
types of harm also will not ordinarily amount tdostantial injury. Nevertheless, in certain circuanstes . . .
emotional impacts may amount to or contribute tassantial injury.” CFPB Supervision and ExaminatManual,
Version 2 (Oct. 2012), CFPB Consumer Laws and Raiguis—UDAAP, at 2.

% OCC 2003 Advisory Letter on Predatory and Abugieading at 6.

1% Board of Governors of the Federal Reserve Sys@fice of Thrift Supervision, Treasury, and Natib@aedit
Union Administration, Unfair and Deceptive Acts dPihctices, Final Rule, 74 Fed. Reg. 5498, 5539. (J&,
20009).

91 The FRB, OTS and NCUA concluded that upfront siegdieposit and fees exceeding 50% of the initiablit

limit caused substantial consumer injuffhey further determined that such costs excee2lig of the initial
credit limit must be charged to the account ovemsbnths. 74 Fed. Reg. 5538.
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E. Payday lending by banks has a uniquely harmful impet on certain segments of
the population.

1. Alarge portion of bank payday borrowers are olderAmericans receiving
Social Security benefits.

Senior Americans are at particular risk of harnmfrisank payday loans. CRL'’s recent analysis
of bank payday loans found that more than one-quaftbank payday borrowers are Social
Security recipient$®? This finding was consistent with CRL's previousabysis of 2010 loans,
which found that nearly one-quarter of all bankgeyborrowers were Social Security
recipients->>

Many senior Americans are financially vulnerabléhe Great Recession led to a 13 percent
decrease in net worth for households headed byamenege 65 or older from 2005 to 2010.
Coupled with declines in the value of their largesdets—homes and retirement assets—many
older Americans struggle with limited incomes. Rlénhan 13 million older adults are
considered economically insecure, living on $21,8@ar or les¥> People over age 55 make
up the fastest-growing segment of people seekingrbatcy protectiort®®

The threat bank payday loans pose to Social Sgaegtpients became more pronounced March
1 of this year, when electronic distribution of govment benefits became mandattfy.

Benefits that have been distributed by paper cheftén to those most financially vulnerable,
are now directly deposited to checking accoungsrepaid cards. As part of the new rule, the
Treasury Department prohibited government deptsipsepaid cards that allow payday loans
out of concern that credit products would siphdreaempt benefitd®® However, benefits

192 CRL, Triple Digit Danger

193 Rebecca Borné, Joshua Frank, Peter Smith, and StleloemerBig Bank Payday Loans: High interest loans
through checking accounts keep customers in lomg-teebt(July 2011), Center for Responsible Lendiaggilable
at http://www.responsiblelending.org/payday-lendingé@rch-analysis/big-bank-payday-loans. pdf

104.S. Census Bureaet Worth and Asset Ownership of Househ@@95 and 2010)vailable at
https://www.census.gov/hhes/www/wealth/wealth.html

105 National Council on AgingA Blueprint for Increasing the Economic Securitydddler Adults: Recommendations
for the Older Americans A¢March 2011)available athttp://www.ncoa.org/assets/files/pdf/Blueprint-V\hit

Paper-web.pdf.

1% Brandon, EMore Seniors Declaring Bankruptcy in Retireme#® News and World Report (Nov. 17, 2010),
available athttp://money.usnews.com/money/blogs/planning-taa#&010/11/17/more-seniors-declaring-
bankruptcy-in-retirement.

197 Department of the Treasutgterim Final Rule, Federal Government Participaiio the Automated Clearing
House, 75 Fed. Reg. 80335, 80338 (2010).

1% The Treasury Department rule states: “In ordgravent Federal payments from being deliveredépaid

cards that have payday lending or ‘account advafieettres, we are prohibiting prepaid cards frowirgaan
attached line of credit if the credit agreemeravadi for automatic repayment of a loan from a caxabant triggered
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deposited into traditional checking accounts renadinsk to bank payday loans, where banks
repay themselves the loan amount before any oxpemese or creditof’

Figure 3 below demonstrates the impact that bagélagaloans have on a Social Security
recipient in CRL’s 2010 database, whom we call &lidlice’s primary source of income is
Social Security. The figure maps two months ofdiecking account activity and demonstrates
how bank payday loans only make it more difficolt Alice to use her Social Security income
for the bills and other expenses for which it ieimded. The line on the graph represents Alice’s
account balance. It goes up when she receiva®et dieposit or other deposit or when a payday
loan or overdraft loan are extended on her accoliigoes down when checks, bill payments,
debit card transactions, or other withdrawals astqd to the account, or when the bank collects
the payday loans (after a direct deposit is rechiee overdrafts and related fees.

by the delivery of the Federal payment into theoaot. Our intention is that this restriction willevent
arrangements in which a bank or creditor ‘advanftesds to a cardholder’s account, and then repgag# for the
advance and any related fees by taking some of eie cardholder’s next deposit.” 75 Fed. Re@R30

1995 its discussion, Treasury cited Regulation Eshibition on compulsory electronic repaymentshes t
comparable protection on traditional checking aotsyd., but this prohibition is typically not read to dppo
single-payment loans, as bank payday loans typieadl. Thus, federal benefits direct depositetaditional
checking accounts remain vulnerable to bank pajakays.
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Figure 3

Bank Payday on a Fixed Income
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L = Bank Payday Loan Received P = Bank Payday Loan Payment June.‘ju|y 2010

1: Bank payday loan takes balance up to $500.

2: Alice receives June Social Security Check, and bank uses
deposit to pay off first bank payday loan. Alice then takes out
second bank payday loan, reaching her highest balance for the
two-month period.

3: Several large bills and payments put Alice on the verge of
overdraft, and the payback for the payday loan is about to come

4: July’s Social Security Check and a new bank payday loan
bring Alice’s account balance to positive for only a few days.

5: More bills and the payday loan repayment take her right back
into overdraft.

6: Small bills and payday loan fees and repayments offset small
deposits, transfers, and bank payday loans, and Alice begins
August in the red.

due.

This graph demonstrates that bank payday loanshwi@fty increase Alice’s account balance.
Several days later, when the principal and fee® (&t $100 borrowed in this case) are collected
in one lump sum, Alice’s account balance drops @taally and overdraft fees soon follow. At
the end of a two-month period during which Alicesp47 of 61 days in payday loan debt, she is
again left with a negative balance, in an immedeaiss, in need of another loan.

In CRL’s recent report on bank payday loans also highlighted the story of another senior
borrower, whom we called Annette. Annette is ay68r-old, disabled widow who lives on a

fixed income in California. More than two years agloe found herself unable to afford the fees
for smog repair and registration for her truck.r Hank, Wells Fargo, suggested that she take out
a Direct Deposit Advance. Inthe 26 months sifroem January 2011 through February 2013,
Wells Fargo has made 25 advances to Annette, antashpaid over $900 in fees. This is in
spite of a “continuous use” policy the bank claipnevents extended indebtedness. As of the
publication of our report in March, Annette remairstuck in a cycle of debt°

10 gsource: Andrea Luquetta, California Reinvestn@umalition, as included in CROriple Digit Danger
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2. Banks harm communities of color by making payday lans.

Banks making payday loans have promoted their mtsdas providing access to credit in
communities that have few other options. But & false choice to say that the communities
represented by several of the undersigned grougs adegide between dangerous, wealth-
stripping credit and none at all. Allowing theespd of high-cost credit discourages
development of responsible products and entrerees-tier financial system: one group of
consumers who can access a mainstream financtainsysd another group of consumers who
are further marginalized and relegated to predd@ngers selling risky products.

Americans have lost income and wealth over the giastide, and the declines have been greatest
for people of color. Today, white non-Hispanic fi@s earn an average of $55,000 annually,
while African Americans and Latinos earn $32,000 89,000, respectively! The

foreclosure crisis, with its devastating impactcommunities of color, is exacerbating already
dramatic wealth dispariti€s?

Surveys repeatedly find that borrowers of colordisproportionately detached from the
traditional banking system. A recent FDIC studyrfd that 21 percent of African American and
20 percent of Latino households are unbanked, credpa 4 percent of white househotd.
These 2011 disparities had not improved since BIER 2009 survey.

Payday lending has a history of disparate impaataanmunities of color. A disproportionate
share of payday borrowers come from communitiestfr *** and research has found that

11 y.S. Census BureaQuick Facts2011.

112 Rakesh Kochhar, Richard Fry and Paul Taygealth Gaps Rise to Record Highs Between Whitasks|
Hispanics Pew Research Center, Social and Demographic $r@utly 26, 2011)available at
http://www.pewsocialtrends.org/files/2011/07/SDT-a\fb-Report7-26-11 FINAL.pdf

1132011 FDIC National Survey of Unbanked and UndekedrHouseholds at 14 (Sept. 2018)ailable at
http://www.fdic.gov/householdsurvey/2012 unbankedréepdf

114 Amanda Logan and Christian E. WellEZ Payday Loans: Who Borrows From Payday Lendeks?Analysis
of Newly Available DataCenter for American Progress (March 2009), sumgro&findings at page 1 (finding,
based on the FRB’s Survey of Consumer Financesuobed in 2007 and released in 2009 payday borroarers
more likely to be minorities); The Pew Charitablei§ts, Safe Small-Dollar Loans Research Profeayday
Lending in America: Who Borrows, Where They Borramd Whyat 9 (July 2012) (finding that, after controlling
for other characteristics, payday loan usage wa&alBigher for African Americans than for other
races/ethnicities); California Department of Cogiimms,Payday Loan Studfupdated June 2008 yailable at
http://www.corp.ca.gov/Laws/Payday Lenders/Archipdfs/PDLStudy07.pdffinding that, although they
represent about one-third of the overall state [atjmn, over half of California payday borrowerg @frican
American and Latino); Skiba and TobacmBn, Payday Loans Cause Bankruptcy?, sunsalysis of a database of
a large Texas-based payday lender finding thatafriAmericans (who make up approximately 11 peroktite
total adult population) made up 43 percent of psymtarowers and Latinos (who make up approxima28ly
percent of the total adult population) made up &#&ent of payday borrowers).
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payday lenders target these communiti@sThis disparity is even more significant sinceiédn
Americans and Latinos are much less likely to reebecking account than whites—a basic
requirement of getting a payday loan—which woulzllene to believe that the concentration of
payday lenders should be lower than in white nedgihdods.

By making payday loans, banks increase the rankseafinbanked and underbanked among
communities of color, both by the direct harm thans cause members of these communtfies
and by the negative impact these products have@ndmmunities’ trust in bank¥’

By making payday loans, banks also undermine thar@anity Reinvestment Act, the objective
of which is to ensure that financial institutioneehthe banking needs of the communities they
are chartered to serve, including low- and modeirateme neighborhoods and individu&t8.

This legal obligation is consideredjaid pro quofor the valuable public benefits financial
institutions receive, including federal depositurace and access to favorably priced borrowing
through the Federal Reserve’s discount windbimMViaking payday loans contradicts this

15 \Wei Li, Leslie Parrish, Keith Ernst, and Delvin\bs Predatory Profiling: The Role of Race and Ethnjidit
the Location of Payday Lenders in Californ@enter for Responsible Lending (March 26, 20@9gilable at
http://www.responsiblelending.org/payday-lendingéarch-analysis/predatory-profiling. pihding that payday
lenders in California are nearly eight times ascemtrated in neighborhoods with the largest shairédrican
Americans and Latinos compared with white neighbods, draining nearly $247 million in fees from caommities
of color, and that even after controlling for ina@nd a variety of other factors, payday lenderg\2et times
more concentrated in African American and Latinmomunities); Delvin Davis, Keith Ernst, Uriah Kingnd Wei
Li. Race Matters: The Concentration of Payday Lendeisfiican-American Communities in North Carolina.
Center for Responsible Lending (March 208&ilable at http://www.responsiblelending.org/north-carolina/nc
payday/research-analysis/racematters/rr006-RacdeiaPayday in_NC-0305.pffnding that, even when
controlling for a variety of other factors, Africakmerican neighborhoods had three times as manggyalgnding
stores per capita as white neighborhoods in Nodtolda in 2005); Assaf Orofcasy Prey: Evidence for Race and
Military Related Targeting in the Distribution ofilpday Loan Branches in Washington Stddepartment of
Statistics, University of Washington (March 2006)rfcluding based on a study of Washington Statdgpay
lenders that “payday businesses do intentionatbetdocalities with a high percentage of Africaméricans.”).

118 The FDIC found that for 9.5 percent of previousiinked households who were now unbanked, the Haséd
their account, and nearly half of those were clabaglto overdrafts. 2011 FDIC National Survey abdnked and
Underbanked Households at 14, 27. As discussédidre@mank payday borrowers are more likely to inoverdraft
fees than customers as a whole.

117 another 8.2 percent of previously banked househtidtied not liking dealing with banks or not tingtbanks as
the reason they were now unbankdd. at 27. A recent Pew study found that some baglaaborrowers
mistakenly believed that bank payday loans werersafmore regulated than other payday loans bedhey were
offered by a bank. The Pew Charitable Trusts, Safall-Dollar Loans Research Projeegyday Lending in
America: How Borrowers Choose and Repay Paydays@available at
http://www.pewtrusts.org/uploadedFiles/wwwpewtrostgReports/Safe_Small_Dollar_Loans/Pew_Choosingr Bo
owing_Payday Feb2013.pdit 28 (February 2013). The contrast betweenetkectation and the typical
experience—a long-term, high-cost debt trap—IiKalgher damages trust of banks.

11812 U.S.C. 290kt seq

9 ERB Chairman Ben S. Bernanke, “The Community Restment Act: Its Evolution
and New Challenges,” Speech at the Community AffRiesearch Conference, Washington, D.C. (March
30, 2007) available athttp://www.federalreserve.gov/newsevents/speechidee20070330a.htm#f2
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obligation: CRA requires that banks serve comniesiicredit need$2° but the data show that
these loans do the opposite, leading to repeas ltieat not only leave borrowers’ needs unmet
but leave them affirmatively worse off than befdre lending began.

3. Bank payday lending puts military service members ad their families at
risk.

Members of the military are also vulnerable to bpakday lending, even as they are protected
by the Military Lending Act (MLA) from other payddgans. The 2006 MLA stemmed from
Department of Defense and base commander concartrdlbps were incurring high levels of
high-cost payday loan debt, which was threaten@mmisty clearances and military readin&ss.
At that time, the President of the Navy-Marine GoRelief Society testified:

“This problem with . . . payday lending is the msstious single financial problem that
we have encountered in [one] hundred ye#5s.”

Congress then prohibited making payday loans td@emembers and their families, but banks
structure their loans in a way that attempts talevtais law*** even making payday loans on
military based?*

We were encouraged by the OCC's testimony beforgg&ss last year highlighting the
importance of MLA in protecting members of the taity and their dependents by “restricting
the cost and terms of . . . abusive credit product3

12012 U.s.C. 2901

121 y.S. Department of DefendReport on Predatory Lending Practices Directed arnibers of the Armed Forces
and Their Dependen{2006),available atwww.defense.gov/pubs/pdfs/Report_to _Congress_fidfl.

122 Testimony of Admiral Charles Abbot, US (Ret.)efident of Navy-Marine Corps Relief Society, Hegrin
before the Senate Banking, Housing and Urban Aff@smmittee, 109Cong. (2006).

123 The regulation under the law covers only “closad’doans. 32 CFR 232.3(b). Banks categorizerthajday
loans as “open-end” instead, even though the dteefdathe loan, much like a closed-end loan,sdias the next
deposit date or, at the latest, after 35 days.

124 Jean Ann FoxThe Military Lending Act Five Years Lat€onsumer Federation of America, May 29, 2012, at
58-60,available athttp://www.consumerfed.org/pdfs/Studies.MilitaryloeémgAct.5.29.12.pdf

125 Testimony of Grovetta Gardineer, Deputy Comptrdite Compliance Policy, Office of the Comptroliefrthe
Currency, Before the Subcommittee on Financiaitutstns and Consumer Credit, Committee on Findncia
Services, U.S. House of Representatives, July @42 2at 5.
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V. We support the Agencies’ proposed underwriting andelated guidelines taken in
combination.

A. The proposed underwriting and related guidelines,ri combination, help ensure
borrowers can repay the loan and meet expenses witht reborrowing.

In light of the risks posed by lending without redj#o ability to repay and the harm caused by
repeat payday loans, we support the Agencies’ meghanderwriting and related guidelines
which, in combination, help ensure that borrowens afford the loan and meet ongoing
expenses without reborrowing. As the weakenintperomission of any single criterion could
render the guidelines as a whole ineffective, vgeuihat the Agencies preserve them in their
entirety.

We elaborate here on two provisions in particuldy) determination of the borrower’s ability to
repay the loan by analyzing the borrower’s inflaamsl outflows; and (2) the limit on the number
of loans that may be made.

B. Requiring determination of the borrower’s ability to repay the loan is necessary
and appropriate.

1. Analyzing inflows and outflows is necessary, as thaata clearly indicate
that assessment of inflows alone results in high mbers of repeat loans.

Payday lenders, including banks making payday ldaase typically approved loans based on
the expectation that the borrower’s gross inflowgayday, or upon receipt of public benefits,
will cover repayment of the lod° While this approach often ensures the lendeiiliyato
collectthe loan proceeds, the data on repeat use maketlotd this approach fails to ensure the
borrower’s ability tarepaywithout reborrowing.

Thus, it is necessary and appropriate that the éigempropose requiring that lenders analyze the
borrower’s inflows and outflows to determine alyilib repay the loan without reborrowing. As
the Agencies note, underwriting for other credédrcts typically entails this analysfs. The
Agencies propose consideration of the customeffewus and outflows over no less than the
preceding six consecutive months. This is an gppate time period and should be no less. The
Agencies also emphasize that the bank consideratsurplus or deficit at the end of each
month, without relying on a six-month average. sTioo is appropriate, as larger one-time
inflows could significantly skew a six-month aveeatat would not reflect the borrower’s
ongoing financial capacity.

126 EDIC: 78 Fed. Reg. 25269; OCC: 78 Fed. Reg. 25354.

127EDIC: 78 Fed. Reg. 25269; OCC: 78 Fed. Reg. 25354.
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2. There is clear precedent for regulators and Congresrequiring a
determination of ability to repay.

Years of regulatory guidance, advisory letters, e, as well as a growing body of federal
legislative precedent, explicitly require that ader determine the borrower’s ability to repay a
loan, and that the determination be based on in@rdebligations.

As applicable to all loans, the 2001 Interagencly@®ime Guidelines provide that loans to
borrowers who do not “demonstrate” the capacitsefmy are unsafe and unsodfiti The
OCC'’s 2003 letter addressing predatory and abusiding states in strong terms that
“disregard of basic principles of loan underwritingghich the OCC describes as failing to
determine ability to repay, “lies at the heart tégatory lending*?°

In the credit card context, the 2009 Credit Cardl &plicitly required that lenders “consider[]
the ability of the consumer to make the requireghpents under the terms” of the accotifit.
The FRB interpreted this provision to require tit lender consider ability to repay “based on

the consumer’s income or assats current obligations™*

In the mortgage context, since 1994, the Home Ostmgrand Equity Protection Act has
prohibited making high-cost HOEPA loans withoutaeto the borrower’s repayment
ability,**?“including the consumers’ current and expectedine,current obligationsand
employment.” In 2009, the FRB expanded this ptioviso a lower cost category of loans than
“high-cost” loans, called “higher priced mortgagésSsentially subprime loans), and required
verification of income, assets and obligationstfoth high-cost and higher-priced lodfi$The
2010 Dodd-Frank Act extended an ability-to-repayureement to all mortgage loans, requiring

“a reasonable and good faith determination basekdfied and documented informatiott®

128 |nteragency Expanded Guidance for Subprime LenBigrams, 2001: “Loans to borrowers who do not
demonstrate the capacity to repay the loan, astated, from sources other than the collateralgaedare generally
considered unsafe and unsound.”

122 5CC 2003 Advisory Letter on Predatory and Abusigading.

13915 U.S.C. 1665€.

131 12 CFR 226.51(a) (emphasis added).

13215 U.S.C. 1639(h): Prohibition on extending credthout regard to payment ability of consumer cr&ditor
shall not engage in a pattern or practice of extendredit to consumers under [high-cost] mortgagesbased on
the consumers’ collateral without regard to thestoners’ repayment ability, including the consumetstent and
expected income, current obligations, and employrhen

133 Federal Reserve System, Truth in Lending, Reqnafi Final Rule, 73 Fed. Reg. 44522, 44546 (JQly2R08).

13415 U.S.C. 1639c(a)(1).
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including, among other items, expected income,aturobligations, debt-to-income ratio or
residual income, and other financial resourcesrdtfan the consumer's equity,

Thus, explicitly requiring an ability-to-repay datgnation, and requiring that it be based on
income and expenses, is consistent with a ranggisting credit regulation.

C. Limiting the number of payday loans is necessary ahappropriate.

As discussed earlier, payday lenders, includinbamaking payday loans, assert that these
loans are intended for occasional use, but theiddieate they are used on a sustained basis.
The regulators’ proposal that these loans be Igmitensistent with previous regulatory action,
helps to ensure that these loans are providedersded.

1. The limit of one loan per month and a full statemetperiod between
loans helps to ensure that loans are used as market—on an occasional
basis.

As discussed in Part Il, a payday loan made wighshort period of repayment of another loan is
effectively a renewal or a refinance. Thus, theAges’ proposed limit of one loan per
statement period and a break of one statementdosressentially a prohibition on renewals and
refinances, consistent with regulatory precedeetipusly cited that advises against them. It
also helps to ensure that loans are used as marketean occasional basis.

To be effective, it is important that the provisianits loans to no more than one per statement
period (typically, approximately one month) andtttiee period of the required break between
loans be at least one statement period (againp=appately one month), as the Agencies
propose. Further, we support the FDIC’s clarifimathat this provision should be applied in
combination with its existing indebtedness limit fmyday loans (discussed in part IV.C.2.
below) across all lenders, bank or non-bank, reggithat banks review customers’ account
activity to identify payday loan activity with othienders:®

Most borrowers take out a payday loan to meet remiexpense$®’ A recent Pew study found
that 53% borrowed to pay “a regular expense, ssaltibties, car payment, credit card bill, or
prescription drugs;” 10% borrowed to pay mortgageeat; and 5% borrowed for food and
groceries=>® As most recurring expenses are on a monthlyngilliycle, a month is the minimum

13515 U.S.C. 1639c(a)(3).
13678 Fed. Reg. 25272, n.22.

137 The Pew Charitable Trusts, Safe Small-Dollar Ld@asearch Projed®ayday Lending in America: Who
Borrows, Where They Borrow, and Whyailable at
http://www.pewstates.org/uploadedFiles/PCS_AsseiffPew Payday Lending_Report.palf 14 (July 2012)
(69% of the 450 borrowers surveyed took out thiest foan to pay recurring expenses).

138|d.
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period of time over which a borrower’s ability &pay, and meet ongoing expenses, should be
assessed.

Further, the experience at the state level dematestthat renewal bans that allow a loan to be
extended too soon after another is repaid aredo@fk at stopping the cycle of débt. Payday
lenders often support these measures but routairelymvent them by having borrowers pay off
theirloan and then take out another shortly thereaftéis process is termed a “back-to-back”
transaction®® Becausehese types of transactions technically do invglaging off the loan,

they are typically not considered renewals undstedaws prohibiting renewalsSome state

laws require a “cooling-off” period of a businessydr two between each loan, or after a certain
number of consecutive loafs. But this period is far too short to stop the eyof debt:*?

2. There is clear precedent for limiting the number ofpayday and other
relatively short-term loans.

Regulatory precedent, including long-standing gnagaby these Agencies which the current
proposed guidance is intended to supplement, isisi@mt with limiting the number of payday
loans a bank may make to a customer.

Eight years ago, the FDIC issued payday loan gumeg] applicable to loans made through bank
partnerships with non-bank payday lenders and biddirectly-** advising: “When a customer
has used payday loans more than three months pagtel2 months . . . an extension of a
payday loan is not appropriate under such circumest®™** Assuming a typical loan term of
approximately two weeks, this indebtedness limitatgs to approximately six loans per year.
Those guidelines also provided that lenders estabdippropriate ‘cooling off’ or waiting

periods between the time a payday loan is repaichanther application is mad&™®

139 CRL, Springing the Debt Tram.42.

149 The CFPB recently found that the majority of paytisns made to borrowers with seven or more |oaes
twelve months were nearly continuous, i.e., takénsbortly after the previous loan was repaid. BHhdings at
25. This is true even though most states liminézal renewals.

141 states with cooling off provisions include Alabaréorida, lllinois, Indiana, North Dakota, Ohiach
Oklahoma.

142 The Department of Defense’s 2006 report addregsiedatory lending highlighted that “[e]Jven whee th
[payday loan] transactions are separated by a eafflays or a week, the borrower is still caugtthie cycle of
debt.” U.S. Department of Defense, “Report On Bte Lending Practices Directed at Members ofAheed
Forces and Their Dependents,” Aug. 9, 2GD&ilable at

http://www.defense.gov/pubs/pdfs/report _to_congrfisal.pdf

143EDIC 2005 Payday Lending Guidelines (“Examinersusth apply this guidance to banks with payday legdi
programs that the bank administers directly or #matadministered by a third party contractor.”).

144EDIC 2005 Payday Lending Guidelines.

145|d.

31



Thirteen years ago, the OCC'’s payday lending adyistter advised: “[m]ultiple renewals—
particularly renewals without a reduction in thepipal balance, and renewals in which interest
and fees are added to the principal balance, amed&ation that a loan has been made without a
reasonable expectation of repayment at maturittyspecifically advised that banks have no
more than one payday loan outstanding to a borrawvany one timé&*®

When the National Credit Union Administration auired small dollar loans at up to 28% APR
in 2010, it explicitly limited these loans to threeery six months, or six over a twelve-month
period™*’

D. The Agencies should preserve the other proposed uexvriting-related
provisions so that they are at least as strong asqposed.

The Agencies’ proposal also includes requiremedrdsthe duration of the customer’s

relationship with the bank be sufficient to prudgninderwrite the loan, no less than six months;
that credit limits not be increased without a futlderwriting reassessment and only upon request
from the borrower; and that ongoing customer elligytbe reassessed no less than every six
months, with a particular emphasis on repeat oaéisiand other credit obligatioh® We

support these requirements and urge that theynbézied at least as strong as proposed.

V. The Agencies should clarify that safe and sound b&img principles require that
interest and fees be reasonable, not to exceed 3 gent in annual percentage rate
terms.

Cost is a critical element of any credit produal #ank payday loans are extraordinarily high-
cost by any measure. Banks impose fees in theeraing7.50 to $10 per $100 borrowed for
bank payday loan¥® CRL's latest analysis of checking account datatfe year 2011 found

that the average bank payday loan term is 12 dayatig, the bank repays itself from the
borrower’s next direct deposit an average of 1Zdsier extending the credi® The CFPB
similarly found that the typical period during whia bank payday borrower had an outstanding
advance balance was 12 days.

146 OCC 2000 Advisory Letter on Payday Lending.

147 NCUA, Short-Term, Small Amount Loans, 75 Fed. RE&285, 58287. The minimum loan term for thesesoa
is one month.

18 EDIC: 98 Fed. Reg. 25272 ; OCC: 98 Fed. Reg. 25357

149While it continues to charge $10 per $100 borrovesdt did in 2011, during a borrower’s first yedpayday
loan use, Regions Bank. FRB-supervised, recentigheharging $7 per $100 borrowed under certain
circumstances for customers whose first Regionsgajoan was taken out at least one year prioriRegReady
Advance Account Agreement and Disclosures, 2013).

150 CRL, Triple Digit Danger. The median loan term was found to be 12 daysitéen loan term was14 days.

151 CFPB Findings at 28.
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This cost and loan term translates to an annuakpé&ge rate ranging from 225% to 300%, an
extremely high cost for credit, particularly sirtbe lender virtually guarantees repayment by
putting itself first in line when a direct depoBits the account.

The Agencies advise that fees be “based on safs@nutl banking principles;” clearly, these
loans’ current costs are not. The Agencies dohmmtjever, elaborate on what fee size is safe
and sound. We urge the Agencies to be as exp8dite FDIC was in its 2007 Affordable Small
Loan Guidelines, advising that loans not exceedratualized interest rate of 36 percent, subject
to more prescriptive restrictions under state t&wEven if banks continue to assert that their
payday loans are open-end, they can measure then@mualized interest rate terms based on
the average number of days their payday loanswgstamding, as the CFPB did in its discussion
of deposit advance products in its recent whiteepap

VI.  The Agencies should advise that banks not impose m@atory automatic repayment,
particularly when repayment is triggered by the borower’s next deposit.

Banks typically require repayment of bank paydankthrough electronic payment of the fee
and the loan amount from the next direct depdSinsuring their own ability to collect the loan
but not the borrower’s ability to repay it. Indeeelying on this “priority position,” as the
recently CFPB noted, creates a disincentive agamsiring the borrower has the ability to repay
the loan without reborrowing> It also denies the borrower the ability to makeeasured
decision about the order in which to pay debtsexmenses®®

Mandatory automatic repayment runs counter to etagding principles found in the Credit
Practices Rule’s prohibition on irrevocable wagsigraments;’’ the Truth in Lending Act’s
protections against a lender offsetting outstan@i@gnces on credit cards against the borrower’s

152 Eor information on the history of, rationale fand growing momentum for a 36% APR capelLauren
SaundersWhy 36%: The History, Use, and Purpose of the B@i#rest Rate CapNational Consumer Law Center
(April 2013),available athttp://www.nclc.org/images/pdf/pr-reports/why36pcif-

153 CFPB Findings at 27-28.
15478 Fed. Reg. 26268; OCC: 78 Fed. Reg. 26353.
155 CFPB Findings at 44See alsdNational Consumer Law Cent&topping the Payday Loan Trap: Alternatives

that Work, Ones That Don(@une 2010)available at
http://www.nclc.org/images/pdf/high_cost small_lsgrayday loans/report-stopping-payday-trap.ptifi5-17.

156 d. (“This position, in turn, trumps the consumer'sligpto organize and prioritize payment of debtslather
expenses.”)

15712 CFR 227.13 (Regulation AA).
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deposits with that lendér? and Treasury’s rule regarding delivery of Societ @ity benefits to
prepaid debit cards?

It also wholly undermines an intention of the EFTich prohibits creditors from conditioning
an extension of credit on the consumer’s repayroktitat debt by “preauthorized electronic
fund transfer.*®® Banks have ignored this prohibition as it techtijcapplies to transfers
authorized to recur at “substantially regular inéds,” and bank payday loans are nominally
structured as single-payment loans.

In light of the safety and soundness and consumadegqtion implications of requiring
mandatory automatic repayment, the Agencies shanalkibit banks from doing so, regardless
of whether the loan is recurring or single-paymant] particularly when that repayment is
triggered by the borrower’s deposit.

VII.  The Agencies should perform prompt and vigilant exaination and enforcement.

The Agencies caution that they will take “approfgisupervisory action” to address unsafe and
unsound practices associated with bank paydayrgratid to prevent harm to consumers they
cause'® Given the small number of banks making paydagspthe Agencies should be able to
promptly and thoroughly examine banks’ compliana whis guidance. They should vigilantly
assess compliance with the underwriting and reletgdirements and take swift enforcement
action if necessary. The Agencies should alsoimoatto watch closely for any potential new
entrants into the high-cost payday lending market.

VIIl. The Agencies should work with the CFPB to encouraggtrengthening existing
consumer financial regulations.

A. Cost of credit disclosures under the Truth in Lendng Act should allow for
meaningful comparison across products.

Bank payday loans currently carry no annual peegtate (APR) disclosure because banks
classify their loans as “open-end” credit, everutjiothe due date for the loan is fixed as the
next deposit date or, at the latest, 35 d&§/sThis omission limits consumers’ ability to comgar
the cost of a bank payday loan to other forms edlitithat do require APRSs, including credit
card purchases, credit card cash advances, ovelidesf of credit, and other small dollar loans.

%815 U.S.C § 1666h.

15975 Fed. Reg. at 8033&ee alsdart I1I.E.3,supra

18015 U.S.C. § 1693k; Reg. E, 12 C.F.R. § 205.10(e)THat ban applies to transfers from one accauanbther
account at the same institution, even though statsters are otherwise outside of the scope oEFEA.

181 EDIC: 98 Fed. Reg. 25271; OCC: 98 Fed. Reg. 25356.

152 Some bank payday loan products may carry a dadigleAPR disclosure of, e.g., 21 percent, in addito the
fee per $100, but by far the most substantial portif the cost is the fee charged per dollar boechw
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It also encourages banks to disclose pricing thet appear cheaper than it is (e.g., $1 per $10
borrowed) or that is likely to mislead consumersamparisons to other products (e.g., 10% of
the amount borrowed). This is inconsistent with phinciple of transparency so critical in credit
markets, and the Agencies should work with CFPBddress it.

B. The Electronic Fund Transfer Act should ensure thatenders cannot require
automatic repayment as a condition of receiving aohan.

As discussed earlier, a technicality has thuslfawad banks to skirt the protections against
mandatory automatic repayment intended by the EFTiAe Agencies should work with CFPB
to close the loophole in EFTA that has both enogeddenders to require mandatory automatic
repayment for single-payment loans and, converselgouraged lenders to make single-
payment loans rather than installment loans. Tagethe agencies should ensure that the law
provides borrowers the ability to make a meanindgdision about the order in which to repay
debts and other expenses.

Conclusion

The need for strong regulatory action is certaihe data make clear that banks are lending
without regard to ability to repay, and regulatprgcedent makes clear that lending without
regard to ability to repay is unsafe, unsound, lzamanful to banks’ customers.

The work of the Agencies has been instrumenta¢mmpiorarily curbing the spread of bank

payday lending. But clarity in the marketplacaéeded. The current proposed guidance, which
provides clear underwriting expectations and liroitsrepeat loans, is critical to stop the cycle of
debt at banks making these loans and to ensuradtredditional supervisees begin trapping
borrowers in payday loans going forward. For tlgeicies to do less would increase safety and
soundness risk at the banks the Agencies supamdarm the customers whose deposits those
banks hold.

We thank you for your responsiveness to this @itigsue. Please do not hesitate to contact us if
you have any questions about our comments.
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APPENDIX

Every bank we know of making payday loans tellda@uers the product is intended for short-term
rather than long-term use:

OCC-supervised:

Wells Fargo Bank “The Direct Deposit Advance service may be hdlgfyou are experiencing a
financial emergency and need money on a shortdesis . . . . Advances are intended to assist with
short-term cash needs and are not recommendescstian for your long-term financial need$®

US Bank “Checking Account Advance is a loan product des@jfor short-term credit needs. We
do not recommend ongoing use of the Checking AdcAdrance service®

Bank of Oklahoma: “The service is designed to help our customegstrtheir short-term borrowing
needs, but is not intended to provide a solutioridoger-term financial needs®

Guaranty Bank: “This service . . . is designed to help our oostrs meet their short term needs
and is not intended to provide a solution for largem financial needs or recurring expenses that
you can plan for*®

FRB-supervised:

Fifth Third Bank : “[Early Access is a] line of credit used to assigr customers with short-term,
financial emergencies or unexpected financial né&ds

Regions Bank “Ready Advance is an open-end credit plan thede&gned to provide you with

funds when you have an emergency or other unexgpegigense. Ready Advance is not intended for
customers who need to repay an extension of cogditan extended period of time. Ready Advance
should not be used for planned purchases, disnegticspending, or regular monthly expens&s.”

183 \Wells Fargo Direct Deposit Advance Service Agreenand Product Guide, Effective May 14, 2012 with
Addenda effective January 29, 2012; July 15, 2@h8; October 22, 2012 atavailable at
https://www.wellsfargo.com/downloads/pdf/checkirggftermsandconditions_english.pdf

164u.s. Bank Checking Account Advance, Summary of Regtures,
https://www.usbank.com/checking/caa/agreement.fitrst visited February 26, 2013).

155 Fast Loan Terms and Conditions, 204vailable athttps://www.bankofoklahoma.com/sites/Bank-Of-
Oklahoma/asset/en/theme/default/PDF/Bank%200f%28t@kha%20FastLoanSM%20Terms%20and%20Conditio
ns.pdf (last visited February 25, 2013).

166 Guaranty Bank Easy Advance Line of Credit Agreenaeml Disclosures, as of December 12, 2@iajlable at
http://www.guarantybanking.com/ContentDocumentHandkhx?documentld=183421

157 Fifth Third Early Access, Summary of Key Featutesns://www.53.com/doc/pe/pe-eax-tc.ftst visited
February 26, 2013).

168 Regions Ready Advance Account Agreement and Ciscés,
http://www.regions.com/personal_banking/ready adeatc.rf(last visited February 26, 2013).
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